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The Cost Basis of Property Acquired 
By Transfer in Trust 


By JOHN DANE, Jr.’ 


HE usurpation of legislative functions by ad- 

ministrative officers has been the cause of much 

controversy in recent years, and in few fields 
has this controversy resulted in more wide-spread 
litigation than in that of federal income taxation. The 
primary question involved in such litigation is the 
validity of the interpretation given to the various rev- 
enue acts by the regulations prescribed and published 
by the Commissioner of Internal Revenue with the 
approval of the Secretary of the Treasury.’ Despite 
the numerous cases which have dealt with this ques- 
tion, there still remain many situations where the 
Commissioner’s interpretation has not run the gaunt- 
let of a critical examination by the courts or the Board 
of Tax Appeals. One of the more obvious of these 
situations involves the determination of the cost basis 
of property acquired by a gratuitous transfer in trust 
and disposed of at a loss. Let us take a concrete ex- 
ample to make the problem clearer. 

The trustee of an inter vivos trust which was set 
up gratuitously subsequent to December 31, 1920, 
wishes to sell certain securities at $100 a share. The 
securities in question had been purchased by the 
grantor of the trust at some time subsequent to March 
1, 1913, at a price of $150 a share, and were worth $125 
a share at the time when they were given to the 
trustee. Assuming that the grantor is still alive and 
that there is no question of taxing the income of the 
trust to him under section 166 or 167 of the Code, 
what is the amount of the loss which the trustee is 
entitled to recognize for federal income tax purposes? 

Section 113 (a) of the Code provides that the basis 
of property shall be the cost of such property, subject 
to several exceptions, of which only two are material 
here: 

Section 113 (a)(2) provides: “If the property was acquired 
by gift after December 31, 1920, the basis shall be the same 





* Boston; Member of the Massachusetts Bar. 

1 See Sec. 62 of the Internal Revenue Code and corresponding pro- 
visions of prior revenue acts which give to the Commissioner of 
Internal Revenue the authority to prescribe and publish, with the 
approval of the Secretary of the Treasury, all needful rules and 
regulations for the enforcement of the statute. 





A Discussion 
of the Law and the 
Regulations and Their 
Administrative and 


Judicial Interpreta- 
tion. 














as it would be in the hands of the donor or the last preceding 
owner by whom it was not acquired by gift, except that for the 
purpose of determining loss the basis shall be the basis so 
determined or the fair market value of the property at the time 
of the gift, whichever is lower...” 


Section 113 (a)(3) provides: “If the property was acquired 
after December 31, 1920, by a transfer in trust (other than by 
a transfer in trust by a bequest or devise) the basis shall be 
the same as it would be in the hands of the grantor, increased 
in the amount of gain or decreased in the amount of loss 
recognized to the grantor upon such transfer under the law 
applicable to the year in which the transfer was made.” 

The categories provided for in the above subsec- 
tions are not mutually exclusive, and the transaction 
in the example given above partakes of the nature both 
of a “gift” and of a “transfer in trust.” If subsec- 
tion (a) (2) is applicable, a loss of $25 a share, or the 
difference between the value at the time of the trans- 
fer of the securities to the trustee and the sale price 
may be recognized. Such loss will, on the other hand, 
be increased to $50 a share if subsection (a) (3) is 
controlling. Thus it is obvious that the question in- 
volved is an important one. 
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In such a situation the Commissioner’s interpreta- 
tion of the statute becomes crucial. The pertinent 
provisions of Regulations 103 are as follows: 

Section 19.113 (a)(2)-1 


“(a) Property included.—Section 113 (a)(2) applies to all 
property acquired after December 31, 1920, by gift, whether 
by transfer in trust or otherwise...” 


Section 19.113 (a)(3)-1 


“(a) Property included.—Section 113 (a)(3) applies in gen- 
eral to all property acquired after December 31, 1920, by 
transfer in trust. It does not apply to property acquired as a 
gift by transfer in trust... If the transfer in trust be a gift, 
it is not within section 113 (a)(3), but is within section 113 
(a)(2) or section 113 (a)(4)...” 


If section 113 (a) (2) and (3) of the Code had 
made its first appearance in this present form, the 
ambiguity existing with regard to “gifts” and “trans- 
fers in trust” could, without criticism, have been re- 
solved in the manner adopted in the regulations. 
However, an anaylsis of the legislative history of these 
sections gives quite a different picture and casts very 
considerable doubt upon the Commissioner’s position 
that subsection (a) (3) is to be confined to transfers 
in trust for a consideration. 

Prior to the Revenue Act of 1924 no specific provi- 
sions had been made for the basis of property acquired 
by transfer in trust. Property acquired by gift had, 
on the other hand, received distinctive treatment for 
the first time in section 202 (a) (2) of the Revenue 
Act of 1921, where it was provided that the basis of 
such property shoud be its basis in the hands of the 
donor or the last preceding owner by whom it was not 
acquired by gift. Congressional Committee Reports ? 
indicate that the reason for the insertion of this pro- 
vision in the 1921 Act was to plug the loophole which 
existed under prior laws in situations where a person 
owning property which had greatly appreciated in 
value made a gift of the property. Prior to the 1921 
Act, the basis of such property was taken to be its 
value at the time of the gift, thus leaving untaxed any 
appreciation in value taking place between the acqui- 


sition of the property by the donor and the making 
of the gift. 


By the time the Revenue Act of 1924 came up for 
consideration, it had become apparent that some simi- 
lar provision was necessary to cover cases of trans- 
fers in trust. Section 204 (a) (3), which was similar 
in its provisions to section 113 (a) (3) of the Code, 
supra, was therefore incorporated into the law. The 
Committee Reports relating to this section of the 
1924 Act give no indication of whether Congress in- 
tended that gratuitous transfers in trust should be 





? Ways and Means Com. Rep., 67th Cong., ist Sess., H. Rep. 
No. 350, p. 9. 1939-1 CB (Part 2) p. 177; Senate Finance Com. 
Rep., 67th Cong., 1st Sess., S. Rep. No. 275, pp. 10-11. 1939-1 CB 
(Part 2) p. 188. 

3 Ways and Means Com. Rep., 68th Cong., 1st Sess., H. Rep. 179, 
p. 16. 1939-1 CB (Part 2) p. 253; Senate Finance Com. Rep., 68th 
Cong., 1st Sess., S. Rep. 398, p. 17. 1939-1 CB (Part 2) p. 278. 
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covered by subsection (a) (2) or (a) (3) of section 204 
of the 1924 Act. In fact, such a problem probably 
never occurred to the legislators, as the basis under 
both sections would have been identical. 


The phrase after the comma, 


‘cc 


. increased in the amount of gain or decreased in the 
amount of loss recognized to the grantor upon such transfer 
under the law applicable to the year in which the transfer 
was made...” 
clearly applied to a situation where property was 
transferred in trust for a valuable consideration.* 

The amendment of section 204 (a) (3) by the Rev- 
enue Act of 1926 added the following sentence to the 
section as it stood in the 1924 Act: 


*... the provisions of this paragraph shall not apply to the 
acquisition of such property interests as are specified in sub- 
division (c) or (e) of section 402 of the Revenue Act of 1921, 
or in subdivision (c) or (f) of section 302 of the Revenue Act 
of 1924, or in subdivision (c) or (f) of section 302 of this 


——. « so 


The purpose of the 1926 amendment as disclosed by 
the Ways and Means Committee Report * was: 


‘ 


‘... to make it clear that where property is transferred by 
a grantor in revocable trust and subsequently sold by the 
trustee, the amount of the gain or loss should be determined 
as if the property had been sold by the grantor himself.” 

The sole change effected by the Revenue Act of 
1928 (section 113 (a) (3)) was the removal of the 
provisions above quoted which had been added by the 
Revenue Act of 1926 (section 204 (a) (3)) with the 
effect, as stated in the Senate Finance Committee 
Report,® 


“es 


. of including within the paragraph all classes of trans- 
fers in trust made after December 31, 1920 (even if made in 
contemplation of death or to take effect in possession or en- 
joyment at or after death) ...” (Italics supplied.) 


Revenue Acts subsequent to that of 1928 have made 
no further changes in the wording of section 113 (a) (3). 

The provisions of section 202 (a) (2) of the Rev- 
enue Act of 1921 relating to the basis of property 
acquired by “gift” were continued unchanged by suc- 
cessive acts until the passage of the 1934 Act, the 
basis of such property prior to 1934 being the basis of 
the donor or that of the last preceding owner by whom 
the property had not been acquired by gift. Thus, 
until 1934, the question of whether the basis of prop- 
erty acquired by gratuitous transfer in trust was to be 
determined under the provisions relating to “gifts” or 
under those relating to “transfers in trust” was of 
purely academic interest. It became important, how- 
ever, as a result of the changes made by section 
(Continued on page 770) 








4See I. T. 2536, IX-1 CB 131, interpreting Sec. 113 (a) (3) of the 
Revenue Act of 1928, the provisions of which were similar to those 
of Sec. 204 (a) (3) of the Revenue Act of 1924. 

5 69th Congress, ist Sess., H. Rep. 1, p. 6. 1939-1 CB (Part 2) 
p. 318. 

® 70th Congress, 1st Sess., S. Rep. 960, p. 26-27. 


1939-1 CB (Part 
2) p. 427. 

















The Second Revenue Act 


Of 1940 


By LEO H. HOFFMAN* 


HE “Second Revenue Act of 1940” is the most 

technical and complicated piece of tax legisla- 

tion ever enacted. 
follow: 


Its main features are as 


I. It increases the corporation income tax graduated 
up to 3 1/10%. 

II. It imposes a substantial excess profits tax with 
rates graduated from 25% to 50%. 

III. It provides for amortization of emergency 
facilities. 

IV. It provides for taxation of the stockholders of 
a personal service corporation, where the corporation 
elects not to be subject to the excess profits tax. 

V. It provides for a special method of computation 
of the excess profits tax for corporations completing 
contracts under the Merchant Marine Act of 1936. 

VI. It suspends the operation of the Vinson- 
Trammel Act restricting profits upon the construction 
of naval vessels and aircraft, and the profit-limiting 
provisions of the Merchant Marine Act of 1936, as to 
certain sub-contracts. 

VII. It makes miscellaneous amendments to the 
Internal Revenue Code. 

VIII. It provides for national service life insurance 
and for crediting military service for annuity purposes 
under the Railroad Retirement Acts. 


IX. It provides for credit against federal unem- 
ployment taxes. 


I. Increase in Corporation Income Tax 


The following table shows the normal corporate tax 
rate in the existing law, the additional normal tax 





* Member of the New York Bar. 
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rate under the “Second Revenue Act of 1940” (here- 
inafter referred to as the New Law) and the total rate: 


Table of Tax Rates 


—Permanent Rate— Tempo- 


Addi- rary 
tional addi- 
rate tional Total 


Exist- under 
ing new 


rate normal 
(defense tax 


law law Total tax) rate 1 
Corporation with normal-tax 
net incomes not in excess of 
$31,964.30: % % % % % 
po ee 13.50 0 13.50 1.35 14.85 
Next $15,000 ...... ee 0 15.00 1.50 16.50 
ee 17.00 0 17.00 1.70 18.70 
Next $6,964.30 ...... 33.00 2 35.00 3.30 38.30? 
Corporations with normal-tax 
net incomes in excess of 
$31,964.30, but not in excess 
of $38,565.89: 
Poy ek 13.50 0 13.50 1.9 15.4 
Next $15,000 ....... <s-aee.0 > 0 15.00 1.9 16.9 
Pe re 17.00 0 17.00 1.9 18.9 
Next $13,565.89 33.00 2 35.00 1.9 36.92 


Corporations with normal-tax 
net incomes in excess of 
$38,565.09 * ...... s Gib dese Se 3.1 22.10 1.9 24.00 


II. Excess Profits Tax— 
Taxable Years—Corporations Taxed—Rates 


The Excess Profits Tax Act of 1940 applies to all 
years beginning after December 31, 1939. It taxes all 
corporations except an exempt few.* This means that 
practically all domestic corporations operating for 
profit are subject to the excess profits tax. The tax 
is imposed upon the “adjusted excess profits net in- 
come” (a very technical term) as follows: 





1 Applicable only with respect to taxable years beginning after 
December 31, 1939, and before January 1, 1945. 

2 This is the ‘‘notch provision.’’ The specified rate coupled with 
the low rates applicable to the first $25,000, does not produce an 
effective rate as high as that applicable to large corporations until 
the normal-tax net income reaches $31,964.30, in the case of existing 
law, and $38,565.89, under the new law. 

3In this group would also fall mutual investment companies and 
foreign corporations not taxable under section 231 (a), regardless 
of the amount of their income. 

4Exempt corporations.—An article will follow showing what cor- 
porations are exempt. 
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Table of Tax Rates 


Amount of adjusted excess Rate of tax 


profits net income % 
First $20,000 ; : 25 
Next $30,000 30 
Next $50,000 35 
Next $150,000 . 40 
Next $250,000 45 
Over $500,000 . 50 


Adjusted Excess Profits Net Income 


As noted above, the tax is imposed upon the “ad- 
justed excess profits net income.” ‘This means the 
“excess profits net income” minus the sum of: 

(1). Specific exemption—A specific exemption of $5,000. 


(2). Excess profits credit— The amount of the “excess 
profits credit.” 


(3). Unused excess profits credit—This credit is only al- 
lowed to corporations having a normal-tax net income for 
the taxable year not in excess of $25,000. Such credit is the 
amount, if any, by which the excess profits credit for the 
preceding taxable year (if beginning after December 31, 1939) 
exceeded the excess-profits net income for such year. 

Thus it is apparent that no corporation need pay 
any excess profits tax if it has an “excess profits net 
income” of less than the sum of $5,000, the “excess 
profits credit,’ and the “unused excess profits credit.” 


Returns—When Not Required—Fractional Y ears:— 
Where the excess profits net income is not greater 
than $5,000 no excess profits tax return is required. 
Where the return is for a taxable year less than twelve 
months the excess profits net income must be placed 
on an annual basis by multiplying the amount thereof 
by the number of days in the twelve months ending 
with the close of the taxable year and dividing by the 
number of days in the taxable year. For this purpose 
the excess profits net income must be determined the 
invested capital way. 

Declared Value Excess Profits Tax Still Effective: 
At this point it seems well to bear in mind that as the 
law now stands, there are two excess profits taxes to 
which corporations are subject, the new one just 
enacted, and the old one based on declared value fixed 
in capital stock tax returns. 





In order to avoid con- 
fusion the name of the old tax has been changed to 
“declared value excess profits tax.” 


Excess Profits Net Income—General 

The “excess profits net income” is determined as 
follows: 

The starting point is the normal-tax net income for 
the taxable year. In short, this is the amount of in- 
come subject to the normal tax. This figure is subject 
to numerous adjustments, the exact nature of which 
depends on which of the two optional “excess profits 
credits” is selected by the taxpaver. One of these 
credits is based on income, the other is based on “in- 
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vested capital.””’ However, to be entitled to have this 
option of election of either credit, the taxpayer must 
have been in existence before January 1, 1940.° Other- 
wise, it must use the “excess profits credit” based on 
“invested capital.” A corporation which has the right 
to elect, loses this right for any taxable year for which 
it fails to file a timely excess profits tax return, and 
must determine its “excess profits credit” under the 
“invested capital” method. The option must be exer- 
cised anew each year. 

Reorganizations:—Special and very complicated pro- 
vision is made for certain reorganizations. The aim 
here is to extend the election of the “excess profits 
credit” based on income to corporations not in existence 
during the “base period,” but considered to have been 
so in existence by reason of having acquired, or hav- 
ing resulted from the coalescing of other corporations. 


Foreign Corporations:—A foreign corporation sub- 
ject to excess profits tax may also elect under certain 
conditions, otherwise, it must determine its “excess 
profits credit” on the basis of invested capital. To 
have the election privilege it must have been in exist- 
ence forty-eight months prior to the first taxable year 
beginning in 1940, and must have been engaged in 
trade or business within the United States or had an 
office or place of business therein. As in the case of 
domestic corporations, the failure to file a timely 
excess profits tax return for any taxable year deprives 
the foreign corporation of its right to elect, and the 
credit must be determined under the “invested capital” 
method. 


Excess Profits Net Income —Where 
Excess Profits Credit Is Based on Income 


As stated above, the starting point is the “normal 
tax net income” of the taxable vear. Where the 
“excess profits credit” is based on income the adjust- 
ments to the “normal-tax net income” are as follows: 


(A). Income Taxes:—A deduction is allowed equal to the 
normal income tax payable for such year. 


(B). Long-Term Gains and Losses:—Long-term gains and 
losses are excluded. In the case of depreciable assets he'd 
for more than eighteen months, the excess of the gain from 
the sale or exchange thereof over any losses therefrom ar« 
excluded. The effect of this provision is to allow losses fron 
the sale or exchange of depreciable assets held for more thar 
eighteen months to be deducted from ordinary income to th¢ 
extent such losses exceed the gains from similar transactions 


(C). Income from Retirement or Discharge of Bonds, etc.:- 
Income derived from the retirement or discharge of the tax- 
payer of any bond, debenture, note or certificate or other 
evidence of indebtedness, if the obligation of the taxpayer 
has been outstanding for more than eighteen months is ex- 
cluded. (In case the issuance was at a premium, the amount 
includible in income for such vear solely because of such 
retirement or discharge is also excluded.) 


> One day existence prior to January 1, 1940, would seem to satisfy 


this requirement. 
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(D). Refunds and Interest on Agricultural Adjustment Act 
Taxes:—Income attributable to refund of tax paid under the 
Agricultural Adjustment Act of 1933, as amended, and in- 
terest upon any such refund is excluded. 

(E). Recoveries of Bad Debts:—Income attributable to the 
recovery of a bad debt is excluded if a deduction with refer- 
ence to such debt was allowable from gross income for any 
taxable year beginning prior to January 1, 1940. 

(F). Dividends Received:—The full amount of all dividends 
received on stock of domestic corporations is excluded. (Thus, 
the credit limitation to 85% of the adjusted net income pro- 
vided for in Section 26 (b) of the Internal Revenue Code is 
not applicable.) 


Excess Profits Net Income —Where Excess 
Profits Credit Is Based on Invested Capital 

Again the starting point is the “normal-tax net 
income.” If the “excess profits credit” is based on 
invested capital the adjustments of the “normal-tax 
net income” for the taxable year are as follows: 


(A). Dividends received:—The credit for dividends received 
applies without limitation to all dividends on stock of all cor- 
porations, except dividends (actual or constructive) on stock 
of foreign personal-holding companies. 

(B). Interest:—The deduction for interest must be reduced 
by an amount equal to 50% of so much of such interest as 
represents interest on the indebtedness included in the daily 
amounts of borrowed capital as defined in the Act (Sec. 
719 (a)). 

(C). Income Taxes:—This adjustment is the same as para- 
graph (A) above (p. 726). 

(D). Long-Term Gains and Losses:—These adjustments are 
the same as paragraph (B) above (p. 726). 

(E). Income from Retirement or Discharge of Bonds, etc.:— 
This adjustment is the same as paragraph (C) above (p. 726). 

(F). Refunds and Interest on Agricultural Adjustment 
Taxes:—This adjustment is the same as paragraph (D) above. 

(G). Interest on Certain Government Obligations:—The 
normal-tax net income must be increased by an amount equal 
to the interest on United States obligations, the obligations 
of federal instrumentalities and, all other federal, state or local 
obligations, which is excludible from gross income or allow- 
able as a credit against net income, if the taxpayer elects to 
treat such obligations as “admissible assets” for the taxable 
year. This election may be exercised anew each year. How- 
ever, the election must be made as to all such interest, not 
as to only a portion thereof. 

(H). Recoveries of Bad Debts:—This adjustment is the 
same as paragraph (E) above. 


Excess Profits Net Income—Taxable 
Years in Base Period 


In connection with the determination of the excess 
profits credit based on income, it is necessary to deter- 
mine the excess profits net income for each year in 
the base period, 1936 to 1939, both inclusive. Again 
the starting point is the normal-tax net income of each 
of the base years. For 1936 the Revenue Act of 1936 
refers to the item as “normal-tax net income” subse- 
quent acts prior to the code refer to it as “special- 
class net income.” With this as a starting point the 
following adjustments are required with reference to 
each base year. (Additional adjustments in case of 
certain reorganizations are also required) : 

(A). Income Taxes:—This adjustment is the same ¢s para- 


graphs (A) (p. 726) and (C) (p. 726) above. 
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(B). Long-Term Gains and Losses:—These adjustments are 
the same as paragraphs (B) (p. 726) and (D) above. 

(C) Income From Retirement or Discharge of Bonds, etc.:— 
There shall be excluded, in the case of any taxpayer, income 
derived from the retirement or discharge by the taxpayer of 
any bond, debenture, note, or certificate or other evidence 
of indebtedness, if the obligation of the taxpayer has been 
outstanding for more than eighteen months, including, in case 
the issuance was at a premium, the amount includible in in- 
come for such year solely because of such retirement or 
discharge. 

(D) Deductions on Account of Retirement or Discharge of 
Bonds, etc.:—If during the taxable year the taxpayer retires 
or discharges any bond, debenture, note, or certificate or other 
evidence of indebtedness, if the obligation has been outstand- 
ing for more than eighteen months, the following deductions 
are denied: 

(i). The deduction allowed as “ordinary and necessary 
business expenses” paid or incurred in connection with 
such retirement or discharge. 

(ii). The deduction for losses allowable by reason of 
such retirement or discharge; and 

(iii). In case the issuance was at a discount, the amount 
deductible for such year solely because of such retirement 
and discharge. 

(E). Casualty, Demolition, and Similar Losses :—Losses aris- 
ing from fires, storms, shipwreck, or other casualty, or from 
theft, or arising from the demolition, abandonment or loss 
of useful value of property, not compensated for by insurance 
or otherwise, are denied. 

(F). Repayment of Processing Tax to Vendees:—Ordinary 
and necessary expense deductions must be reduced by an 
adjustment for processing taxes prepaid or credited to vendee 
determined by a complicated problem in proportion. 

(G). Payment of Judgments, etc.:—Deductions attributable 
to abnormal judgments, claims and awards, or even if normal, 
if they are abnormal in amount, are denied. 

(H). Intangible Drilling and Development Costs:—All ex- 
penditures for intangible drilling and development costs paid 
or incurred in or for the drilling of wells or the preparation 
of wells for the production of oil or gas, or expenditures for 
development costs in the case of mines, which the taxpayer 
has deducted from gross income as an expense, are disallowed 
to the extent that in the light of the taxpayer’s business it 
was abnormal for the taxpayer to incur a liability of such 
character or, if the taxpayer normally incurred such liability, 
to the extent that the amount of such liability in the taxable 
year was grossly disproportionate to the amount of such 
liability in the four previous taxable years. 

(1). Dividends Received:—This adjustment is the same as 
paragraph (F) (left column, above). 

(J). Capital Gains and Losses:—Section 117 of the Internal 
Revenue Code (relative to gains and losses) is made ap- 
plicable; also Section 23 (g)(2) and (k)(2). The result is 
that long-term losses due to securities (stocks and bonds) 
having become worthless are disallowed in the base taxable 
years in which such losses were not treated as capital losses 
under the income-tax law applicable to such years. In a 
word, the treatment is made uniform for all years, base and 
current. 


Excess Profits Credit—Based on Income 


In the case of domestic corporations the excess profits 
credit is: 
(A). 95% of the average base period net income. 


(B). Plus 8% of the net capital addition, or 
(C). Minus 6% of the net capital reduction. 


(A). The average base period net income is the 
total of the excess profits net income for all of the 
base period taxable years (1936 to 1939 both inclusive) 
less the deficits plus dividends received credits of all 































































































































































































































































































































































































































































































































































































































































































loss years except the largest. This loss year is treated 
as zero. The net result is divided by forty-eight then 
multiplied by twelve to get the average base period 
net income. 

Where a corporation has not been in existence for 
the full base period a constructive excess profits net 
income is provided to cover the period of non-existence. 
This figure, for full years of non-existence, is an 
amount equal to 8% of the daily excess of the invested 
capital for the first day of the taxpayer’s first taxable 
year after December 31, 1939, over an amount equal 
to the same percentage of such daily invested capital 
as is applicable in reduction of the average invested 
capital of the preceding taxable year “because of in- 
admissible assets. 

(B). The net capital addition for the taxable year is 
the excess, divided by the number of days in the tax- 
able year, of the aggregate of the daily capital addition 
for each day of the taxable year over the aggregate of 
the daily capital reduction for each day of the tax- 
able year. 

The daily capital addition for any day of the taxable 
year is the aggregate of the amounts of money and 
property paid in for stock, or as paid-in surplus, or as 
contribution to capital, after the beginning of the 
taxpayer’s first taxable year under the Excess Profits 
Tax Act and prior to such day. In determining the 
amount of any property paid in, such property must 
be included in an amount determined in the manner 
provided in the Act for determining “equity invested 
capital”, as hereinafter explained. (A distribution by 
the taxpayer to its stockholders in its stock or rights 
to acquire its stocks may not be considered such an 
addition.) The above must be reduced by the excess, 
if any, of the “excluded capital” for such day over the 
excluded capital for the first day of the taxpayer’s 
first excess profits taxable year. 

The “excluded capital” for any day is an amount 
equal to the sum of— 

(1) The aggregate of the adjusted basis (for determining 
loss upon sale or exchange) as of the beginning of such day, 
of obligations held by the taxpayer at the beginning of such 
day, of federal, state, and local governments, etc., any part 
of the interest from which is excludible from gross income 
or allowable as a credit against net income; and 

(ii) The aggregate of the adjusted basis (for determining 
loss upon sale or exchange) as of the beginning of such day 
of stock of domestic corporations held by the taxpayer at the 
beginning of such day. 

The daily capital addition may not be less than zero. 

(C). The net capital reduction for the taxable year 
is the excess, divided by the number of days in the 
taxable year, of the aggregate of the daily capital re- 
duction for each day of the taxable year over the 
aggregate of the daily capital addition for each day 
of the taxable year. 

The daily capital reduction for any day of the 
taxable vear is the aggregate of the amounts of dis- 
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tributions. to shareholders, not out of earnings or 
profits, after the beginning of the taxpayer’s first 
excess profits year and prior to such day. 

(Special provision is made for determining capital 
additions and reductions in the case of certain re- 
organizations. ) 


Excess Profits Credit Based on Invested Capital 


The excess profits credit for any taxable year, is 
an amount equal to 8% of the taxpayer’s invested 
capital for the taxable year. The “invested capital” 
for any taxable year is the “average invested capital” 
for such year, reduced by an adjustment for inadmis- 
sible assets. The “average invested capital” for any 
taxable year is the aggregate of the daily invested 
capital for each day of such taxable year, divided by 
the number of days in such taxable year. The “daily 
invested capital” for any day of the taxable year is 
the “equity invested capital” for such day plus the 
“borrowed invested capital” for such day. 

While the Act provides for a daily basis for deter- 
mining invested capital, the Commissioner may under 
regulations prescribed by him with the approval of 
the Secretary provide for determination on another 
basis, if the resulting figure is within $1,000 of the 
daily basis. Thus, he may permit the use of averages 
or ratios on a monthly, annual, or other appropriate 
basis, where in his opinion the circumstances do not 
require daily computation. 


Equity Invested Capital 

The equity invested capital for any day of any tax- 
able year is the sum of certain investments reduced 
by certain items. All must be determined as of the 
beginning of such day. The additions are: 


(1). Money paid in:—Money previously paid in for stock, 
or as paid-in surplus, or as a contribution to capital; 

(2). Property paid in:—Property (other than money) 
previously paid in (regardless of the time paid in) for stock, 
or as paid-in surplus, or as a contribution to capital. Such 
property shall be included in an amount equal to its basis 
(unadjusted) for determining loss upon sale, or exchange. If 
the property was disposed of before such taxable year, such 
basis must be determined in the same manner as if the prop- 
erty were still held at the beginning of such taxable year. 
If such unadjusted basis is a substituted basis it must be ad- 
justed, with respect to the period before the property was 
paid in, in manner provided in Internal Revenue Code, Section 
113 (b) (2). (This section gives substituted basis for purpose 
of determining gain or loss.) 

(3). Taxable stock dividends:—Distributions in stock— 


(A). Made prior to such taxable year to the extent to 
which they are considered distributions of earnings and 
profits; and 

(B). Previously made during such taxable year to the 
extent to which they are considered distributions of earn- 
ings and profits other than earnings and profits of such 
taxable year. 

(4). Earnings and profits at beginning of year:—The accumu- 
lated earnings and profits as of the beginning of such taxable 
year. 
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(5). Increase on account of gain on tax-free liquidation:—The 
gain or loss on a tax-free liquidation must be taken into con- 
sideration. The gain increases the invested capital, the loss 
reduces it. (There is one exception—liquidations, where dis- 
tributions were begun after August 29, 1935, and completed 
before June 23, 1936, and an election was made under the 
1936 Revenue Act as amended to have the basis determined 
as prescribed by the Revenue Act of 1934.) 

The gain is the excess of the aggregate of money and ad- 
justed basis, at time of receipt, of all property (other than 
money) received on the liquidation over:— 


(A). The aggregate of the adjusted basis of each share of 
stock with respect to which such property was received (such 
adjusted basis to be determined immediately prior to the 
receipt of any property in liquidation with respect to such 
share); and 


(B). The aggregate of the liabilities of the corporation in 
liquidation assumed by the taxpayer in connection with the 
receipt of such property, of the liabilities (not assumed by 
the taxpayer) to which such property was subject, and of any 
other consideration (other than the stock with respect to 
which such property was received) given by the taxpayer. 


The reductions are: 


(1). Distributions in previous years:—Distributions made 
prior to such taxable year which were not out of accumulated 
earnings and profits. 


(2). Distributions during the year:—Distributions previously 
made during such taxable year which are not out of the 
earnings and profits of such taxable year. 


(3). Earnings and profits of another corporation:—(The 
Act excludes the earnings and profits of one corporation which 
under the doctrine of Commissioner v. Sansome, 60 F. (2d) 931, 
become the earnings and profits of another. Thus, the earn- 
ings and profits of another corporation which previously at 
any time were included in accumulated earnings and profits 
by reason of a transaction in which gain or loss is not recog- 
nized, or by reason of a transfer of property to the taxpayer 
the basis of which in the hands of the taxpayer is or was 
determined with reference to its basis in the hands of such 
other corporation, or would have been so determined if the 
property had been other than money are excluded.) 

(4). Reduction on account of loss on tax-free liquidations :— 
(As explained above in the additions, adjustment must be 
made for the gain or loss on a tax-free liquidation. The loss 
is the excess of the consideration given over the consideration 
received, as explained in item (5) of additions above. The 
amount of this reduction may not exceed the accumulated 
earnings and profits as of the beginning of such taxable year.) 


Rules for Application 


The New Act (Section 118 C) gives what it terms 
“Rules for Application” in determining “equity in- 
vested capital.” 


(1). Distributions to shareholders:—The term “distribution” 
means a distribution by a corporation to its shareholders, and 
the term “distribution in stock” means a distribution by a 
corporation in its stock or rights to acquire its stock. To the 
extent that a distribution in stock is not considered a dis- 
tribution of earnings and profits it will not be considered a 
distribution. A distribution in stock will not be regarded as 
money or property paid in for stock, or as paid-in surplus, 
or as a contribution to capital. 


(2). Distributions in first sixty days of taxable year:—After 
December 31, 1940, so much of the distributions (taken in the 
order of time) made during the first sixty days of any taxable 
year as does not exceed the accumulated earnings and profits 
as of the beginning thereof (computed without regard to this 
paragraph) are considered to have been made on the last day 
of the preceding taxable year. 
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(3). Computation of earnings and profits of taxable year.— 
In determining whether a distribution is out of earnings and 
profits of any taxable year, such earnings and profits must 
be computed as of the close of such taxable year without 
diminution by reason of any distribution made during such 
taxable year, or by reason of the excess profits tax for such 
year, and the determination must be made without regard to 
the amount of earnings and profits at the time the distribu- 
tion was made. 


(4). Stock in case of merger or consolidation:—If a corpora- 
tion owns stock in another corporation, and— 
(a). such corporations are merged or consolidated in a 
statutory merger or consolidation, or 
(b). such corporations are parties to a transaction which 
results in the elimination of such stock in a manner 


similar to that resulting from a statutory merger or 
consolidation, 


then such stock may not be considered as property paid in 
for stock of or as paid-in surplus of, or as a contribution to 
capital of, the corporation resulting from said transaction. 


The purpose of this provision is one of clarification 
—to make certain that there be no improper duplica- 
tions in the case of the merger or consolidation of 
two or more corporations, one of which owns stock in 
the other. In case the corporation whose stock is 
owned by the other, is merged into the other, no 
corresponding provision is necessary, since the prop- 
erty transferred in the merger represented by such 
stock is not an addition to “equity invested capital.” 


Borrowed Invested Capital 


The borrowed invested capital for any day of any 
taxable year is an amount equal to 50% of the bor- 
rowed capital for such day determined as of the 
beginning of such day. The borrowed capital for 
such day is the sum of :— 


(1). The amount of outstanding indebtedness of the tax- 
payer which is evidenced by a bond, note, bill of exchange, 
debenture, certificate of indebtedness, mortgage, or deed of 
trust, plus, 


(2). In the case of a taxpayer having a contract (made 
before the expiration of thirty days after the date of the 
enactment of the Second Revenue Act of 1940) with a foreign 
government to furnish articles, materials, or supplies to such 
foreign government, if such contract provides for advance 
payment and for repayment by the vendor of any part of 
such advance payment upon cancellation of the contract by 
such foreign government, the amount which would be required 
to be so repaid if cancellation occurred at the beginning of 
such day, but no amount may be considered as borrowed 
capital under this paragraph which has been includible in 
gross income. 


(3). But borrowed capital of a transferee upon an exchange 
may not include indebtedness originally evidenced by securi- 
ties issued by the transferee upon such exchange as con- 
sideration for the property of the transferor received by the 
transferee upon such exchange if (a) such securities were 
property permitted to be received by the person to whom 
such securities were issued without the recognition of gain 
and (b) the indebtedness originally evidenced by such securi- 
ties did not arise out of indebtedness of the transferor (other 
than indebtedness which in the transferor’s hands was subject 
to the limitation herein noted) assumed by the transferee in 
connection with such exchange. 
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Admissible and Inadmissible Assets 

The term “inadmissible assets” means—(a) stock 
in corporations except stock in a foreign personal- 
holding company; and (b) obligations of the United 
States of federal instrumentalities and all other fed- 
eral, state and local obligations, any part of the interest 
from which is excludible from gross income or allow- 


able as a credit against net income. However, if this 
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interest is at the election of the taxpayer included in 
normal-tax net income for any tax year, these obliga- 
tions are treated as admissible assets for such year. 
This election must be made as to all such interest, 
not a portion thereof. All assets which are not 
“inadmissible assets” are “admissible assets.” 


Reduction of Invested Capital for Inadmissibles 


The average invested capital, as noted above, must 
be reduced because of inadmissibles. The amount of 
the reduction depends on the ratio of inadmissibles 
to total assets. The amount by which the “average 
invested capital” for any taxable year must be reduced 
is an amount which is the same percentage of such 
average invested capital as the percentage which the 
total of the inadmissible assets is of the total of all 
assets, both admissible and inadmissible. For this 
purpose, the amount attributable to each asset held 
at any time during such taxable year must be deter- 
mined by ascertaining the adjusted basis thereof (or, 
in the case of money, the amount thereof) for each day 
of such taxable year so held and adding such daily 
amounts. The adjusted basis is that used for deter- 


mining Joss upon sale or exchange under section 113 
of the Code. 


If during the taxable year there has been a short- 
term capital gain with respect to an inadmissible asset, 
then so much of the amount attributable to such inad- 
missible asset as bears the same ratio thereto as such 
gain bears to the sum of such gain plus the dividends 
and interest on such asset for such year, must, for the 
purpose of determining the ratio of inadmissible 
assets to the total of admissible and inadmissible 
assets, be added to the total of inadmissible assets and 
subtracted from the total of inadmissible assets. 


Conclusion—Excess Profits Tax of 1940 


This article has only considered the Excess Profits 
Tax Act of 1940, chiefly as it affects the ordinary 
domestic corporate taxpayer. There are many other 
provisions affecting special situations which will be 


considered in subsequent articles. These are: 


(1). Treatment of abnormalities in income in the taxable 
year; 

(2). Determination of equity invested capital in special 
cases; 


(3). Foreign corporations and domestic corporations with 
income from sources within possessions of the United States 
as required by Section 251 of the Code; 


(4). Personal service corporations; 


(5). Corporations completing contracts under the Merchant 
Marine Act of 1936; 


(6). Exempt corporations; 
(7). Consolidated returns; and 
(8). Rules in connection with reorganizations, etc. 
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By Sydney A. Gutkin* and Milton J. Lesnik** 


HE CONCEPT that taxes on income impose 

burdens in accordance with ability to pay? is 

somewhat ephemeral in practice. Defects or 
designed omissions in legislative drafting, supposed 
or real constitutional inhibitions or prohibitions, 
and legislative or judicial failure to keep abreast of 
individual efforts to minimize taxes, help to make 
this concept illusory. 


It has been suggested that one of the most blatant 
of these defects arises from the failure to treat the 
family as a unit. Accordingly, this paper is directed 
to the discussion of the family from an income tax 
aspect. 

If the family is sociologically and economically a 
unit, then allowing its members to have separate ex- 
istences for tax purposes affords them the opportunity 
to do violence to the aforementioned concept of in- 
come taxation,” and directly encourages the utiliza- 
tion of means to accomplish that violation. 


* Member of New Jersey, New York and District of Columbia 
Bars; Tax Counsel, Hannoch and Lasser; Formerly Senior Attorney, 
Chief Counsel’s Office, Bureau of Internal Revenue. 


** Member of the New Jersey and District of Columbia Bars; 
associated with Hannoch & Lasser, Newark, N. J. 


Authors’ Note. We wish to acknowledge the many helpful com- 
ments and criticisms of Professor John M. Maguire of the Harvard 
Law School. 


1 Paul & Mertens, Law of Federal Income Taxation (1934), Vol. 3; 
Sec. 30.07, 30.16. 


2 ‘Income tax administration finds great difficulty in dealing with 
this relationship because of the fact that for purposes of the family 
economics and personal satisfactions, husband and wife are one 
person while for tax purposes they remain two persons.’’ Paul & 
Mertens, Vol. 5, Par. 53.36 at p. 861. 


3 Nine states, Arizona, California, Idaho, Louisiana, Nevada, New 
Mexico, Texas, Washington and Oklahoma have the community 
property system or modifications thereof. See Magill, Taxable In- 
come, p. 268 (1936); ‘‘Federal Taxation of Community Property,’’ 
by J. Emmett Sebree, 12 Tex. L. Rev. 273 (1934-35); Paul & Mertens, 
Law of Federal Income Taxation, Sec. 16.01 et seq. (1934 and 1939 
Supp.). 
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As a consequence of the failure to treat the family 
as a unit, multiple means are afforded for securing 
tax advantages. Thus, community property legisla- 
tion has been encouraged.* Various forms of tax 
avoidance trusts have been created,* among which are: 


(1) Short term irrevocable trusts, usually used when the 
settlor anticipates large income for a number of years and 
wishes to avoid the necessity of including all of his income 
when computing the tax to be paid thereon;° 


4 See ‘‘The Reduction of Income Taxes through the Use of Trusts.’’ 
William C. Warren, 34 Mich. L. Rev. 809 (1936); statement of Paul 
Bruton, Hearings before the Joint Committee on Tax Evasion and 
Avoidance, 75th Congress, First Sess., pp. 263-287. 


5 Comr. of Int. Rev. v. Milbank, 41 BTA 137 (decided May 1, 1940); 
Clifford v. Helvering, 60 S. Ct. 554 (1940) was distinguished on its 
facts. In the Clifford case the Court held that the grantor-trustee 
of a short term trust in favor of his wife retained such control as 
to remain substantially the owner of the corpus and the income 
was taxable to him under section 22(a). The Court said in part: 
‘‘* * * the short duration of the trust, the fact that the wife was 
the beneficiary, and the retention of control over the corpus by 
respondent all lead irresistibly to the conclusion that respondent 
continued to be the owner for purposes of section 22(a).’’ In Hel- 
vering v. Wood, 60 S. Ct. 551 (1940) companion case to Clifford v. 
Helvering, where the facts were substantially the same, the Supreme 
Court rejected the contention by the Commissioner that such trust 
was taxable under section 166, as set forth in the Treasury Regula- 
tions. The Court further held that since taxability below was 
presented on the basis of section 166, the Commissioner could not 
now, for the first time urge that the income was taxable to the 
grantor under section 22(a). 


The language in the Clifford case has broad applications, and 
subsequent cases to fall within its reasoning were and are anxiously 
awaited. Within a few weeks after the Clifford case was decided, 
Comr. v. Milbank, supra, came before the Board of Tax Appeals. 
In the Milbank case, the grantor created two short term trusts in 
favor of his sister-in-law and uncle. His wife was named trustee of 
each, and substantially no control was retained. The Clifford case 
was held inapplicable, the Board saying in part: ‘‘That case differed 
from the one at bar with respect to the possible or exercised control, 
the relationship of the beneficiaries, and the identity of the trustee. 
In the Clifford case the grantor was trustee having extensive powers 
with regard to the trust corpus, and the beneficiary was his wife. 
In this proceeding petitioner was not trustee, he retained or exer- 
cised no control over the trust principal during the period of the 
trusts, and the beneficiaries were not members of his immediate 
family circle. The fact that these beneficiaries were relatives of 
petitioner is not sufficient to bring the trusts within the doctrine 
of the Clifford case.”’ 
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(2) Trusts which might maintain the spouse but the word- 
ing of which is such as not to affect the legal obligation to 
maintain and support;® 

(3) Reciprocal trusts, e.g., where the settlor, husband, es- 
tablishes a trust for his wife, reserving a power of revocation 
with the beneficiary wife’s consent, the wife creating a similar 
trust in favor of her husband;' 

(4) Multiple non-distributable trusts. These trusts are used 
for the purpose of accumulating income for future distribution 
to the beneficiary. The income, not being distributable, is 
taxable to the trustee;*® 

(5) Trusts with contingent power of revocation. This prob- 
lem arises as a result of a possible interpretation of the word 
“vested” in section 166. For example, a trust may be created 
with income payable to wife, remainder to children, settlor 
to have power of revocation, only if and when the wife pre- 
deceases him, or any other contingency so that his power will 
not be considered vested;° 

(6) Trust instruments providing that the income, or a 
designated portion thereof (trust being on a calendar-year 
basis) be paid to beneficiary on a certain date, e.g., January 
3 and July 3 of each year if the beneficiary is alive. The trust 
is taxable on the income for the last half of the year and not 
the beneficiary.” 


Among members of the family, income has been vari- 
ously assigned,” and the passage of time finds now 


Whether the Clifford case will be limited on its facts remains to 
be seen. The immediate reaction to the decision in the Clifford 
case was that it laid a foundation for the future taxation to the 
grantor of short term irrevocable trusts. If the Milbank case is the 
first in a series of qualifications of the doctrine of the Clifford case, 
the latter may be rationalized as nothing more than an application 
of principles previously laid down. If so limited, this type of trust 
still retains some tax avoidance qualities. 

See, Ray, ‘‘The Income Tax on Short Term Irrevocable Trusts,”’ 
(1940) 53 Harv. L. Rev, 1322, 

Note, Commissioner v. Richter (CCA-3, July 17, 1940) 40-2 ustc 
{ 9595, holding that the Commissioner may not, after a holding by 
the Board of Tax Appeals against the Commissioner’s contention 
that the income of a certain short-term trust was taxable to the 
settlor under Sec. 166, R. A. 1934, now claim for the first time that 
the income is taxable under Sec. 22(a). Contra, Commissioner v. 
Hormel, 111 F. (2d) 1 (CCA-8, 1940). « 

® Shanley v. Bowers, 81 F. (2d) 13 (CCA-2, 1936). Cf. Douglas v. 
Willcutts, 293 U. S. 626, 55 S. Ct. 346 (1934). 

7 See Margaret A. Holmes, 27 BTA 660 (1933); Cf. Commissioners 
of Inland Revenue v. Clarkson-Webb, 1 K. B. 507, 17 Tax Cases 451 
(1933). 

§T. R. C. Sec. 161; See Note 4, supra. 

® While the courts may not sustain a device of this sort, see Helver- 
ing v. Hallock, 60 S. Ct. 444 (1940), a legalistic approach would seem 
to suggest it. 

% Com’r v. Dean, 102 F. (2d) 699 (1939); G. C. M. 21799 I. R. B., 
1940-8-10179. 

11 See Hall v. Burnet, 54 F. (2d) 443 (App. D. C., 1931), where the 
court held that the assignment by an insurance agent to his wife 
of an undivided interest in his contract with an insurance company 
for commissions on all renewal premiums paid by the company on 
policies written by him, passed to her the portion so assigned, with 
such result as not to require him to include the assigned portion 
in computing his net income. See also, Eubank v. Commissioner, 
110 F. (2d) 737 (CCA-2, 1940); cf. Brown v. Commissioner, (CCA-2, 
July 10, 1940) 40-2 ustc § 9579. 

In Rossmore v. Commissioner, 76 F. (2d) 520 (CCA-2, 1935); 
Lowery v. Commissioner, 70 F. (2d) 713, (CCA-2, 1934); Machette 
v. Helvering, 81 F. (2d) 73, (CCA-2, 1936); Harwood v. Eaton, 68 
F. (2d) 12 (CCA-2, 1933) the Second Circuit seems to have found 
another basis of distinction, namely, that in order for the income 
to remain taxable to the assignor, some element of control must 
remain to the assignor. In distinguishing the case of Lucas v. Earl, 
281 U. S. 111, 74 L. Ed. 731 (1930), the Second Circuit alluded to the 
fact that the necessity for continued efforts by the assignor to pro- 
duce the income might provide such necessary control. 

In the case of VanMeter v. Commissioner, 61 F. (2d) 817 (CCA-8, 
1932), the Eighth Circuit held that renewal commissions upon poli- 
cies of insurance arising under a general agency contract were 
taxable to the general agent, notwithstanding an assignment thereof 
to certain stockholders of such agent; see also G. C. M. 19213, hold- 
ing that the Hall case is unsound and that renewal commissions are 
includable in computing the net income of the assignor. 

For landlord-tenant cases, see Ward v. Commissioner, 58 F. (2d) 
757 (CCA-10, 1932) cert. den. 286 U. S. 656; Bing v. Bowers, 22 F. 
(2d) 450 (1927) aff'd 26 F. (2d) 1017 (CCA-2, 1928). 

In connection with royalties, see Leydig v. Commissioner, 15 BTA 
124 (1929); cf. Shore v. Commissioner, 26 BTA 389 (1932). On the 
theory that dividends should be taxable to the owner of the stock, 
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one and then another tax saving device being 
adopted.?? Accordingly, should we find that the 
family is a unit economically and sociologically, the 
elimination of its use for tax-saving purposes should 
be justified solely from this aspect.?® 

As a social institution, the family is recognized 
by sociologists as possessing the most complete ele- 
ments for unification,“ and the recognition of this 
fact is deeply rooted in the law.*® 


the results reached by the case of Bettendorf v. Commissioner, 4° 
F. (2d) 173 (CCA-8, 1931) where the vendor of stock who retained 
the right to dividends thereon was held taxable with respect to 
such dividends, and Morton v. Commissioner, 23 BTA 930, aff'd, 61 
F. (2d) 1036 (CCA-2, 1931) would seem to be illogical, unless a dis- 
tinction can be made along lines similar to third party beneficiary 
cases. 

As to the assignment of coupon bonds, see Rosenwald v. Commis- 
sioner, 33 F. (2d) 423 (CCA-7, 1929), cert. den. 280 U. S. 599 (1929). 

In the trust field, see O’Malley-Keyes v. Eaton, 24 F. (2d) 436 
(D. C. Conn., 1928); cf. Woods v. Commissioner, 74 F. (2d) 78, 
(CCA-6, 1934); Porter v. U. S., 52 F. (2d) 1056 (1931). As to spend- 
thrift trusts, see Commissioner v. Blair, 60 F. (2d) 340, (CCA-7, 
1932), cert. den, 288 U. S. 602 (1933); cf. Commissioner v. Blair, 300 
U.S. 5 (1937). 

122 See Paul & Mertens, Law of Federal Income Taxation, supra, 
note 1 at Sec. 53.35. 

1) See, infra, text, part II. 

14 Nimkoff, The Family. 

% Thus, it is the duty of a husband to support and maintain his 
wife, McLary v. Warner, 69 Ill. App. 223; Hollingshead v. Hol- 
lingshead, 91 N. J. E. 261 (1920); People v. Cullen, 153 N. Y. 629, 
47 N. E. 894 (1897); Jones v. Bernstein, 177 N. Y. S. 155 (1919). 
And his duty to support the family, Beel v. Rassignol, 143 Ga. 150 
(1915); Stevens v. Hush, 176 N. Y. S. 602, 107 Misc. 353 (1919). 
There is not only a moral obligation resting on the husband to 
support his wife, but also a duty imposed by law. Carey v. Carey, 
8 App. 528 (D. C. 1896). The duty exists both at common law and 
under statute. In re Wood, 232 S. W. 671 (1921). Indigo v. White- 
acre, 34 Ohio Cir. Ct. 427; Metler v. Snow, 90 Conn. 960, 98 A. 
322 (1916). In re Carroll, 65 Ind. App. 146 (1917), Sadowsky v. 
Sadowsky, 51 Okl. 689, 152 P. 390 (1915). It is sometimes deemed a 
public duty; Clesby v. Clesby, 160 Ala. 572, 49 So. 445 (1909). It 
being a duty owed by the husband not only to his wife, but also 
to the state. Glickman v. Glickman, 194 App. Div. 100, 185 N. Y. S. 
421 (1920). The fact that the wife has property or means of her 
own, does not relieve the husband of his duty to furnish her reason- 
able support according to his ability. Shelby v. Peters, 200 P. 364 
(1921); Michalcoe v. Holna, 107 S. E. 704 (1921). 

The services of the wife to which the husband is entitled include 
those rendered by the wife in performance of her household and 
domestic services. Coleman v. Burr, 93 N. Y. 17 (1883); Standen v. 
Penn. R. Co., 214 Pa. 189, 63 Atl. 467 (1906); Drury v. Krogman, 
70 Ind. App. 607, 120 N. E. 620 (1918); (‘‘Even under modern stat- 
utes, enlarging the rights of married women, it is held to be the 
duty of the wife without compensation to attend to all the ordinary 
household duties and to labor faithfully in these matters to advance 
her husband's interests’’), as well as those rendered by her while 
assisting the husband in his business. Reynolds v. Robinson, 64 
N. Y. 589 (1876). At common law, the husband is entitled to the 
earnings of the wife for services rendered outside of the household 
or business of the household. Georgia R. etc. Co. v. Tice, 124 Ga. 
459, 52 S. E. 916 (1905). However, in most states, statutes have 
modified the common law rule hy providing that in certain cases 
the earnings of the wife shall vest in her and become her separate 
property. Turner v. Davenport, 63 N. J. Eq. 288, 49 Atl. 463 (1901); 
Briggs v. Stanford, 219 Mass. 572, 107 N. E. 436 (1914). But these 
statutes being in derogation of the common law are strictly con- 
strued, and the particular services or earnings of the wife not 
coming within the terms of such statutes still belong to the husband 
under his common law rights. Coleman v, Burr, 93 N. Y. 17 (1883); 
Cross v. Wyoming Valley Beef Co., 57 Pa. Super. 351. 

At common law no obligation rests upon the wife to support the 
husband. Young v. Valentine, 177 N. Y. 347 (aff. 78 App. Div. 
633). Statutes enlarging the right of married women to contract 
and providing that the income from their separate property shall 
constitute separate property instead of community, do not alter 
the rule. King v. King, 218 S. W. 1093 (1920). Statutes making 
family expenses chargeable on the property of the wife do not 
impose on the wife a general liability for the support of the hus- 
band. Blackhawk County v. Scott, 111 Iowa 190, 82 N. W. 492 (1900). 
However, in some jurisdictions, it is provided by statute that hus- 
band and wife contract towards each other obligations of mutual 
support. Kessler v. Kessler, 2 Cal. App. 509, 83 P. 257 (1905): 
Heckle v. Heckle, 6 Ohio Cir. Ct. 490, 3 Ohio Cir. Dee. 552. Some of 
these statutes also provide that if the husband is unable to support 
himself and his wife out of his property or by his labor, his wife 
must assist him as far as she is able. State v. Beaverhead County 
Dist. Ct. (Mont.) 186 P. 335 (1919); Heckle v. Heckle, supra. 
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From an economic aspect, although the supremacy 
of the family as the chief producing unit has dimin- 
ished, it has become the prime unit of consumption 
in our economic system.’® Moreover, even though 
family income may be earned individually, it is gen- 
erally spent collectively,’ which factor is of great 
significance to economists in deter- 
mining whether unity there exists. 


The Supreme Court of the United 
States has had recent occasion to dis- 
cuss the economic unity of the family. 
Mr. Justice Douglas, speaking for 
the majority of the court, said in 


Clifford v. Helvering: 


“And where the grantor is the trustee 
and the beneficiaries are members of the 
family group, special scrutiny of the ar- 
rangement is necessary, lest what is in 
reality but one economic unit, be multiplied 
by two or more by devices which though 
valid under estate law, are not conclusive 
so far as Sec. 22(a) is concerned.” (Italics 
supplied.) 

With others than sociologists and 
economists, the “family” is viewed 
as a unit, as may be gathered from 
the use of the term “family” in the 
drafting of various types of instru- 
ments and legislative enactments.'® The fact that the 
family is looked upon and regarded as a unit, gives 
living expression to the thought of treating it as such. 

An examination of some of the cases which are con- 
cerned with determining the status of the members of 
the family, and the elements requisite for its com- 
position,”° will indicate the divergent fields in which 
the family is employed as a standard. Such an exam- 


1% See Andrews, B. R. in ‘‘The Economic Aspects of the Modern 
Family,’’ The Family, 9 :60-68, April, 1928. 

™ Nimkoff, The Family, at p. 318 and references there cited. 

1960S. Ct. 554 (1940). 

17 See S. D. Comp. Laws, Sec. 2449, 2467 (exempting homesteads; 
Ala. Code, Sec. 2463, 2464 (exemption of property from execution) ; 
Cal. Code Civil Proceed, Sec. 1474 (empowering court to assign 
homestead to members of family of deceased for limited period). 

And so also, the Revenue Acts have seen fit to allow the ‘‘head 
of a family’’ the same personal exemption as is allowed married 
persons. 1934 Act, Sec. 25(b)(1). Although the statute does not 
define this term, Regs. 101, Sec. 19.25-3, Regs. 94, 86, Art. 25-3, 
Regs. 77, 74, Art. 292, Regs. 69, 65, 62, 45, Art. 302 furnish the fol- 
lowing definition: p 

“‘A head of a family is an individual who actually supports and 
maintains in one household one or more individuals who are closely 
connected with him by blood relationship, relationship by marriage, 
or by adoption, and whose right to exercise family control and pro- 
vide for these dependent individuals is based upon some moral or 
legal obligation. In the absence of continuous actual residence 
together, whether or not a person with dependent relatives is a 
head of a family within the meaning of the Act, must depend on 
the character of the separation. If a father is absent on business, 
or a child or other dependent is away at school or on a visit, the 
common home being still maintained, the additional exemption 
applies. If, moreover, through force of circumstances a parent is 
obliged to maintain his dependent children with relatives or in a 
boarding house while he lives elsewhere, the additional exemption 
may still apply. If, however, without necessity the dependent con- 
tinuously makes his home elsewhere, his benefactor is not the head 
of a family, irrespective of the question of support. A resident alien 
with children abroad is not thereby entitled to credit as the head 
of a family. As to the amount of the exemption, see Article 291.’ 
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ination may not warrant the suggestion that the 
family be regarded as a unit for income tax purposes, 
but it conclusively demonstrates that the family is 
accepted and treated as the prime unit in the economic 
and sociological processes. Since units, which are 
recognized as such, in the social and economic system, 
are considered special sources for the 
imposition of taxes,”! it would seem 
that the family has been too long over- 
looked as such a source. 


Thus, regarding the family as a 
unit, we must next determine of what 
it is comprised. The cases dealing 
with the composition of the family, 
and the elements requisite for its ex- 
istence as a unit, arise out of many 
different circumstances. The courts 
are frequently called upon to construe 
this word when employed in a vari- 
ety of instruments and statutes,” 
all founded upon different premises 
and intended for different purposes. 
These cases, largely concerned with 
specifically individual questions, can, 
at best, but afford us relative aid in 
exacting a definition of “family” for 
income tax purposes.”* Nevertheless, 
certain common characteristics can be deduced. In 
its ordinary and primary sense the term “family” has 
been said ** to “ constitute a collective body 
of persons, living in one house, or under one head or 
manager.” As to the members constituting that 
body,?> the cases furnish no positiveness.** It has 
been held that the relation existing between this 
collective body of persons must be of a permanent 


20 As is readily apparent, the cases arise out of wholly different 
instances. Thus, we have examined cases dealing with the definition 
of a family and the status of members therein to entitle one who 
claims to be the head to the exemption allowed by Sec. 25(b)(1). 
See Joseph H. Rudiger, 22 BTA 204, G. C. M. 10431, C. B. XI-1, 37. 
Cf. Louise C. Ball, 16 BTA 785, W. E. Massey, 14 BTA 407 (1928); 
Hannah D. Stratton, 5 BTA 1025 (1927). 

For cases arising because the term ‘‘family’’ is employed in in- 
struments, see Supreme Council, C. B. L. v. McGuiness, 59 Ohio St. 
531, 53 N. E. 54 (1899); Kopetonski v. N. Y. Mut. Life Ins. Co., 187 
Fed. 499, 506, 111 C. C. A. 265 (1911). 

In statutes, see Wentz v. Chicago, etc. R. Co., 259 Mo. 450, 168 
S. W. 1166, 1172 (1914); Wilkins v. Briggs, 48 Tex. Cir. A. 596, 107 
S. W. 135 (1908). 

21 A tax classification based on economic unities has been upheld. 
Burk-Waggoner Oil Ass’n v. Hopkins, 269 U. S. 110 (1925). 

See Hoeper v. Tax Comm. of Wisconsin, discussed infra text 
Part I, and note opinion of Wisconsin Supreme Court in In Re 
Hoeper, 233 N. W. 100 (Wis. 1930) wherein the court held the statute 
to be justified in that the family is an economic unit ‘deriving 
benefits—from the combined incomes of its members.”’ 

22 See Note 20, supra. 

23 See Note 19, supra, 

24 Cowden’s Case, 225 Mass. 66, 67, 113 N. E. 1036 (1916). See also, 
In Re Opava, 235 Fed. 779, 781 (1916); Lawson v. Lawson, 158 Cal. 
446, 111 P. 354 (1910); Scott’s Case, 117 Me. 436, 104 A. 794 (1918). 
Colter v. Luke, 129 Mo. A. 702, 108 S. W. 608, 609 (1908). 

23 See discussion, Note 19, supra. 

7% Thus, depending upon the surrounding circumstances, and the 
connection in which it is used, the term ‘‘family’’ has been vicari- 
ously construed as to the members thereof. Hardiman v. Herbert, 
11 Tex. 656 (two single persons). Carmichael v. Northwestern Mut. 
Ben. Assoc., 51 Mich, 494, 16 N. W. 871 (1883) (adopted children not 
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and domestic character,?’ and not that of persons co- 
habiting temporarily.2* Further, that the relation 
between the head or manager and the members thereof 
must give rise to some moral or legal obligation to 
support and maintain.”” Beyond these essentials, no 
further requirements can be obtained from the cases. 
They simply lead to a concept of “family” as: 


“A relationship of indeterminate duration, existing between 
husband and wife, between parent(s) and unemancipated chil- 
dren, and the relationship existing between an obligor and his 
unemancipated dependents, by virtue of some legal or moral 


duty.” 

Having observed the recognition of the family as 
a unit in other instances, and having suggested its 
adoption as a basic unit for tax purposes, it remains 
now to determine how that unification can be accom- 
plished within the confines of constitutional doctrine 
as heretofore enunciated by the Supreme Court. But 
to attempt at the outset, to embrace all of the family, 
as hereinbefore defined, within such legislation, would 
not seem to be mandatory, since complete conceptual 
conformity is not necessary in connection with the 
adoption of new legislation. We submit that in the 
case of legislation, curative in nature, and having im- 
portant economic and sociological consequences, in- 
telligent progress should be coupled with caution, and 
that there is justification in a policy of “some, but 
not too much.” 


Accordingly, we bring within our recommended 
taxing unit only spouses, reserving the right to extend 


to others within the foregoing definition, the treatment 
hereinafter proposed. 


At this time, it may be well to discuss the objection 
that taxing the income of the members of the family, 
or of spouses, as a unit would have disastrous effects 
on the unity of the family. That is to say, that rather 
than suffer an additional tax which might be imposed 
through legislation employing the family or spouses 
as a unit, individuals or spouses will be encouraged 
to dissolve the unity. This objection may be disposed 
of summarily. Unification for tax purposes would 
have no effect on the great bulk of American income 


included). Hutson v. Jenson, 110 Wis. 26 (children of former mar- 
riage not included). Wood v. Wood, 63 Conn. 324, 28 A. 520 (1893) 
(married children not included). Townsend v. Townsend, 156 Mass. 
454, 31 N. E. 362 (1892) (grandchildren included). Brett v. Donaghe, 
101 Va. 786, 45 S. E. 324 (1903) (grandchildren not included). Union 
Trust Co, v. Cox, 55 Okla. 68, 155 P. 206 (1916) (parent-in-law in- 
cluded). Mullins v. Nordlow, 170 Ky. 169, 185 S. W. 825 (1916) 
(servants included). In re Jessup, 81 Cal. 408, 21 P. 976 (1899) 
(boarder included). 


7* Rolator v. King, 13 Okla. 37, 73 P. 291, 292 (1903); Cole v. Ben- 
nett, 26 Ill. App. 260. 

** Kopetovske v. New York Mut. L. Ins. Co., 187 Fed. 499, 111 
C. C. A. 265 (1911); Tyson v. Richards, 52 Iowa 431, 3 N. W. 469 


(1879); Peterson v. National Council K. L. S8., 189 Mo. A. 662, 671, 
175 S. W. 284, (1915). 


* Bell v. Keach, 80 Ky. 42 (quot. Finn v. Eminent Household of 
Columbia Woodmen, 163 Ky. 187, 173 S. W. 349, 351 (1915)): Smith 
v. Wiedman, 37 Conn. 384 (1870); Fox v. Ralston et al., 126 Iowa 
481, 102 N. W. 424 (1905); Seymour v. Cooper, 26 Kan. 539; Drought 
v. Stallworth, 45 Tex. Cir. A. 159, 100 S. W. 188 (1907). 
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tax-paying families.*° Those whom it will affect have 
all too frequently utilized their family circle for the 
purpose of minimizing the taxes on the individual 
members,*' and are the families who make the sug- 
gested legislation obvious and necessary. However, 
we leave to psychiatrists the problem of how mate- 
rially increased taxation will affect domestic tranquility, 
and the desired status of family interdependence.* 

In the light of outstanding decisions, the following 
legislative possibilities are suggested. 


I 


GGREGATE the income of spouses for the pur- 
pose of ascertaining the surtax payable with re- 
spect to the separate incomes of the individual spouses. 
Under this method, there would be allocated to each 
spouse such portion of a tax which would be com- 
puted on the combined incomes, as the respective net 
incomes would bear to the combined incomes. 

The immediate objection to aggregating the income 
for the purpose of computing the surtax would be 
that a person whose spouse had an income would be 
taxed on his separate and individual income more 
than a person whose spouse had no income. Pri- 
marily, this is a question of classification, and the 
analysis which leads to the view that economically 
and sociologically spouses are a unity, and an analysis 
of the cases dealing with classification,** should induce 
the holding that they may be so taxed, if the property 
of one is not used for the payment of the other’s 
obligation to the government. 

Hoeper v. Tax Commission ** may be distinguished 
on the ground that what was there held invalid was 
an attempt by Wisconsin to make the husband pay 
his wife’s tax, and this was taking his property with- 
out due process of law. As such, it may be disposed 
of at the same time, although not perhaps as sum- 
marily, as in cases such as Poe v. Seaborn.* 

In the Hoeper case, Wisconsin had provided that in 
computing the taxes of persons residing together as 
members of a family, the income of the wife and the 
income of each child under eighteen years of age 
should be added to that of the husband or father, or 
if he were not living, to that of the head of the family 
and be assessed to, and be paid by him. 


%® See ‘‘Preliminary Statement on Economic Resources of Families 
and Communities’’ presented by the Report Committee for Discus- 
sion at Conference Sessions, at the White House Conference on 
Children in a Democracy, January 18-20, 1940 at pp. 5-13. 


31 See supra, Notes 4-11 inclusive. 


® We have no desire to convert psychiatrists into economists by 
presenting them the old problem of value and requiring them to 
determine ‘‘whether it’s really worth it.’’ 


33 The cases are discussed infra. See also, Maxwell v. Bugbee, 
250 U. S. 525 (1919). Note (1937) 37 Col. L. Rev. 1231; Great A. & P. 
Tea Co., v. Grosjean, 301 U. S. 412 (1937). Discussion, S. A. Gutkin., 
“Taxing Tax Immune Income,’’ (1938) 26 Cal. L. Rev. 579, 594 
et seq. 

% 52 Sup. Ct. 120 (1921). 
3% 282 U.S. 101, 75 L. Ed. 239 (1930). 
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Parenthetically, it should be noted that sec- 
tion 71.09(4) (c) of the Wisconsin taxing statute under 
review provided that the amount of tax due should be 
paid by each in the proportion that the average income 
of each bore to the combined average income. While 
this provision probably applied to duties inter se, 
since the duty to pay the state rested entirely upon 
the husband, and while neither the briefs of the parties 
nor the opinion of the court discussed this section, 
there is nevertheless, strong language in the opinion 
that would apply to the very thing here proposed.*® 

The dissenting opinion in the Hoeper case written 
by Justice Holmes and concurred in by Justices 
Brandeis and Stone, merits consideration. The first 
ground of this opinion was founded upon the idea 
that the state may legislate with relation to the mar- 
riage status. This would not necessarily apply to a 
federal statute, since this is not a power of Congress. 

However, the second ground would clearly apply— 
that the statute is justified “by its tendency to prevent 
tax evasion” and that “administrative necessity may 
justify the inclusion of innocent objects or transac- 
tions within a prohibited class.” 

Both opinions treated the statute as imposing a tax 
on one person for another’s income. In that respect, 
the statute proposed is clearly distinguishable. 


I 


NDUCE the filing by spouses of joint returns by mak- 
ing it economically expedient to do so. Although 
we feel that the legislation suggested in Part I is valid, 
upholding the validity of such legislation by the Court 
should require a restatement ** of Hoeper v. Tax Com- 
mission.*® In view of that fact, we shall attempt to 
present a plan which would eliminate the necessity of 
a restatement and which would result in spouses 
voluntarily filing joint returns. 

At the present time a husband and wife who elect 
to file a joint return,®® secure the benefits or suffer 
the detriments of their action.*® Thus, if a wife has 
deductions in excess of her gross income, her husband 
may reduce his tax by joining with her in filing a 


3% “Since, then, in law and in fact the wife’s income is in the 
fullest degree her separate property and in no sense that of her 
husband, the question presented is whether the state has power by 
an income tax law to measure his tax, not by his own income, but 
in part, by that of another. 

‘“‘We have no doubt that, because of the fundamental conceptions 
which underlie our system, any attempt by a state to measure the 
tax on one person’s property or income by reference to the property 
or income of another is contrary to due process of law as guaranteed 
by the Fourteenth Amendment. That which is not in fact the tax- 
payer’s income cannot be made such by calling it income. Compare 
Nichols v. Coolidge, 274 U. S. 531, 540, 47 S. Ct. 710, 71 L. Ed. 1184, 
S2 A. LL. KR. 1681.” 

% The legislative suggestion in Part I could be distinguished from 
the Wisconsin Statute under review in Hoeper v. Tax Commission, 
by the simple statement that one spouse will not be compelled to 
Pay the entire tax but only her or his proportionate share thereof, 
in relation to the total income upon which the tax is imposed. 

38 52 Sup. Ct. 120 (1931). 

*T. R. C. Sec. 51(b). 

“See Sol. Op. 90, C. B. 4 p. 236; Regs. 77, 74, Art. 381; Regs. 69, 
65, 62, Art. 401. I. T. 1997 C. B. III-1, p. 149. 
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return. And, if they both have net incomes and, mis- 
takenly or otherwise, file a joint return, they pay such 
higher surtax, as is attributable to such combined in- 
comes, although separately there may have been no 
or less surtax. Having once elected, their incomes are 
aggregated for the year of election, notwithstanding 
their subsequent desires to escape the consequences 
of joinder.*t Such desires frequently arise when, 
after filing, it is ascertained that one of the spouses 
has additional income which should have been in- 
cluded in computing gross income, or has taken de- 
ductions which are not allowable. 

Thus, if spouses could be induced voluntarily to 
file joint returns, they would by their own action have 
made themselves taxable as a unit, and thus obviate 
the necessity of establishing the marital entity as a 
unit forethe purpose of legislation treating them as 
such. And, while it may be, and this discussion seems 
to indicate, that legislation compelling the filing of 
joint returns by spouses may not be regarded with 
disfavor, this paper deals only with other legislative 
means. Accordingly, we propose legislation which 
through the use of special credits would have the 
effect of inducing the filing of joint returns. The 
means by which this would be accomplished follows 
(proposed amendments are with respect to Internal 
Revenue Code, as amended by R. A. 1940): 


(1) Amend Sec. 11 by increasing the normal tax to 5%; 

(2) Amend Sec. 12 by increasing each percentage by 25% 
and by decreasing the amounts of surtax net income stated in 
each bracket by 20%; 

(3) Amend Sec. 25(b) to read as follows: 

“(1) Personal exemptions:—In the case of a single per- 
son or a married person not living with husband or wife, a 
personal exemption of $800; or in the case of the head of a 
family or a married person living with husband or wife,” 
who files with husband or wife a single return made by them 
jointly, a personal exemption of $2,000.” 

(4) Amend Sec. 25 (b) by adding a new paragraph to be 
designated ‘(4)” and to read as follows: 

“(4) In the case of a married person living with husband 
or wife, who does not file with husband or wife a single 
return made by them jointly, no credit shall be allowed 
under section 25 (b).” 


4t Rose v. Grant, 39 F. (2d) 340, (CCA-5, 1930), cert. den. 283 U.S. 
867 (1931). The court there said, ‘‘The statute gives the right to 
the husband and wife to file either a separate or a joint return, but 
not to change from one to the other at any time it appears to their 
advantage to do so. The impossibility under such a system of 
determining the amount of the tax due as required by sec. 250(b) 
of the Revenue Act of 1921 (42 Stat. 204), as well as the adminis- 
trative inconvenience thereof, condemns it,’’ See also John H. 
Perry, 22 BTA 13, and I. T. 1956, C. B. III-1, p. 228. Note, however, 
that where a joint return is filed before the time required for its 
filing, separate returns may be substituted on or before the last 
day for filing returns for the taxable year in question. I. T. 2535, 
Cc. B. IX-1, p. 125. Cf. McIntosh v. Wilkinson, 36 F. (2d) 807 (1929). 

“It is apparent that the phrase ‘‘living with husband or wife’’ is 
troublesome and would require interpretation. The meaning might 
be ascribed in the statute itself or in the committee reports on the 
legislation. The latter would seem to be preferable, since there 
would be more latitude for expression. It would seem that the only 
safe course would be to say that all married persons are deemed to 
be living with husband or wife if some portion of the taxable year is 
actually or constructively spent together and if at the date of filing 
the return they are not living apart under court decree or pre- 
liminarily to a court decree; a suit for divorce a mensa et thoro or 
a vinculo having been instituted. To permit a looser rule would be 
to suggest and encourage evasion of the statute. 
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(5) Amend Internal Revenue Code by adding a new section, 
as follows: 

“Section 25A: Special Credits Against Net Income:— 
In the case of a single person, or a married person not living 
with husband or wife, or the head of a family, or in the case 
of a married person living with husband or wife who files 
with husband or wife a single return made by them jointly, 
there shall be allowed special credits against net income as 
follows: 

“(a) In the case of the normal tax, a special credit of 
twenty per centum of the amount of the net income in 
excess of the credits against net income provided by 
section 25. 

“(b) In the case of the surtax, a special credit of twenty 
per centum of the amount of the net income in excess of 
the credits against net income provided by section 25 (b).” 
(6) Amend Sec. 11 by adding at the end thereof the words 

“and section 25A(a)”. 
(7) Amend Sec. 12(a) by adding at the end thereof the 
words “and section 25A(b)”. 


The practical effects of the above mentioned amend- 
ments are such that spouses who would fail to file 
joint returns would pay more tax under the method so 
selected by them, than they would pay under the pres- 
ent law even if they elected to file joint returns. On 
the other hand, spouses who would avail themselves 
of the option provided for in the amendments to file 
jointly, would pay the exact amount of tax that they 
would pay under existing law if they filed joint re- 
turns. All other taxpayers would pay the same under 
the proposed amendments as under the law now ex- 
tant. This is illustrated by the footnote examples, 
the results whereof may be tabulated as follows: 


(1) In the case of a single person or married person not 
living with husband or wife, the tax to be paid will be the 
same under the statute as it now exists and under the statute 
amended as proposed, 

(a) whether income consists partly (or completely) of 
exempt income or not, and whether the tax to be paid falls 
within the surtax brackets;® or solely 


#} Assume that taxpayer is an unmarried individual having income 
as follows: 


Income from investments of ar Be $10,000 
Interest on U. S. obligations of , 8,000 
Earned net income 12,000 
Total net income : $30,000 


(1) Computation of tax (provisions proposed) 
(a) Surtax net income computation: 
Net income $30,000 

Minus: (Sec. 25(a) and 25(b) credits) 
Personal exemption and credit for 

dependents $800 
Special credit for surtax (20% net 
income minus credits allowed by 
Sec. 25(b) or 20% of $30,000 — 


$800) eats 5,840 
Total credits allowable ‘ 6.640 
Surtax net income $23,360 
(b) Normal tax net income computation: 
Net income acre $30,000 


Minus: Sec. 25(a) and 25(b) credits 
Int. on U. S. obligations 
Earned income credit 
Personal exemption and credit for 
dependents 800 
Special credit for normal tax (20% 
of net income minus credits al- 
lowed by Sec. 25 or 20% ($30,000 
— $10,000)) 4,000 


f 
vs) 


,000 
,200 


— 


Total credits allowable 14,000 


M 
(b) under the normal tax.“ 


(2) In the case of a married person living with husband ( 
or wife, who files a single return made by them jointly, where 




















‘ . or 1 
one of the spouses is the sole producer of income, the tax bot 
to be paid will be the same under the statute as it now exists, 
and under the statute amended as proposed, Po 
e e - 0 
(a) whether income consists partly (or completely) of Ine 
exempt income or not, and whether the tax to be paid falls Inte 
sl 
E 
Normal tax net income Re ee a es $16,000 ™ 
Normal tax on $16,000 (new rates) We $800 
Surtax on $23,360 (new rates). Re 4,400 (1) 
Defense tax: 10% of $5,200........... 520 
Total tax (new rates) ead, $5,720 
(2) Computation of tax (existing law) 
Net income a She nea eae eee $30,000 
Minus: (Credits for surtax) 
Personal exemptions and credit 
for dependents ................. $800 
Total credits allowable ..... 800 
Surtax net income . ; ; $29,200 
Minus: (Credits for normal tax) 
Int. on U. S. obligations...... $8,000 
Earned income credit .. - 1,200 
Total credits allowable .. 9,200 
Normal tax net income $20,000 
Normal tax on $20,000 (present rates) $800 
Surtax on $29,200 (present rates) .... 4,400 
Defense tax: 10% of $5,200 . ; 520 
Total tax: (Existing law) $5,720 
4t Taxpayer is an unmarried individual having a net income de- 
rived in salary of $3,000. 
(1) Computation of tax: (provisions proposed) 
(a) Surtax net income computation 
Net income .... x. ore ne $3,000 
Minus: Sec. 25(a) and 25(b) credits 
Personal exemption and credit for 
dependents ... $800 
Special credit for ‘surtax (20% ‘net (2 
income minus credits allowed by 
Sec. 25(b) or 20% ee 000 — 
$800)) ..... Beareactaren Titans ate 440 
Total credits allowable — 1,240 
Surtax net income ; f $1,760 
(b) Normal tax net income computation 
Net income .. : $3,000 
Minus: Sec. 25(a) and 25(b) credits 
Earned income credit : $300 
Personal exemption and credit for 
dependents ; 800 
Special credit for normal tax (20% 
net income minus credits al- 
lowed by Sec. 25 or 20% ($3,000 
| 8 lo Senn wise ee lew os ; 380 
Total credits allowable... : 1,480 
Normal tax net income a, $1,520 is 
Normal tax on $1,520 (new rates). chs 76 ( 
Surtax on $1,760 ......... ee epee none 
Defense tax: 10% of $76........ a 7.60 
Total tax (new rates)........ $83.60 


(2) Computation of tax (existing law) 
2 NEN err ae eee are ae $3,000 
Minus: Sec. 25(a) and 25(b) credits 
Personal exemption and credit for 





dependents ........... -osee 2000 
Total credits allowable. ae 800 
Surtax net income..... $2,200 
Minus: Sec. 25(a) and 25(b) credits 
Earned income credit............. $300 
Total credits allowable eee 300 
Normal tax net income .... $1,900 
Normal tax on $1,900 (present rates) . 76 
Defense tax: 10% of $76........... 7.60 


—————————— 


Total tax (existing law) $83.60 
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within the surtax brackets,” or entirely 
(b) under the normal tax.” 
(3) In the case of a married person living with husband 
or wife who files a single return made by them jointly, where 
both spouses are producers of income, the tax to be paid will 





45 Assume that taxpayer is married, has one child, is sole producer 
of income and has income as follows: 





Income from investments of . Rae : .. $10,000 
Interest on U. S. obligations (without reference to 
such interest excluded) .... ; Lae 
Harned net INCOME ...... 2.2 .6..205- . 12,000 
Total net income .... $30,000 


(1) Computation of tax (provisions proposed) 
(a) Surtax net income computation 
Net income Cee ; $30,000 
Minus: Sec. 25(a) and 25(b) credits 
Personal exemption and credits 
for dependents ....... ere 
Special credit for surtax (20% net 
income minus credits allowed by 
See. 25(b) or 20% ($30,000 — 








$2,400)) 5,520 
Total credits allowable : 7,920 
Surtax net income : f $22,080 
(b) Normal tax net income computation: 
Net income ne ; $30,000 
Minus: Sec. 25(a) and 25(b) credits 
Interest on U. S. obligations $8,000 
Earned income credit 1,200 
Personal exemption and credit for 
dependents 2,400 
Special credit for normal tax (20% 
net income minus credits al- 
lowed by Sec. 25(b) or 20% 
($30,000 — $11,600) ) . 3,680 
Total credits allowable = 12,280 
Normal tax net income $14,720 
Normal tax on $14,720 (new rates) 736 
Surtax on $22,080 (new rates) ; 3,920 
Defense tax: 10% of $4,656 .. 465.60 
Total tax (new rates) $5,121.60 
(2) Computation of tax (existing law) 
Net income . i $30,000 
Minus: Sec. 25(a) and 25(b) credits 
Personal exemption and credit for 
dependents Dave ieee $2,400 
Total credits allowable ~~: 2,400 
Surtax net income $27,600 
Minus: Sec. 25(a) and 25(b) credits 
Interest on U. S. obligations $8,000 
Earned income credit ........ 1,200 
Total credits allowable 9,200 
Normal tax net income : $18,400 
Normal tax on $18,400 (present rates) 736 
Surtax on $27,600 (present rates) 3,920 
Defense tax: 10% of $4,656 465.60 


Total tax (existing laws) $5,121.60 
48 Assume taxpayer has a net income, derived as salary, of $3,000, 
is married and has no dependents. 
(1) Computation of tax (provisions proposed) 
(a) Surtax net income computation 
Net income : : : ‘ $3,000 
Minus: Sec. 25(a) and 25(b) credits 
Personal exemption and credit for 
dependents ss eeee 
Special credit for surtax (20% net 
income minus Sec. 25(b) credits 





or 20% ($3,000 — $2,000) ) 200 
Total credits allowable 2,200 
Surtax net income $800 

(b) Normal tax net income computation 
Net income oa $3,000 
Minus: Sec. 25(a) and 25(b) credits 
Earned income credit . $300 
Personal exemption and credits 
for dependents 2,000 


Special credit for normal tax (20% 
net income minus Sec. 25(b) 
credits or 20% ($3,000 — 2,300)) 140 


Total credits allowable ; 2,440 
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be the same under the statute, as it now exists, if the spouses 
filed a joint return, and under the statute amended as pro- 
posed, whether income consists partly (or completely) of 
exempt income or not, and the tax to be paid falls within the 
surtax brackets or under the normal tax." 

(4) In the case of a married person living with husband 
or wife who files a separate return and not a single return 
made by them jointly, the tax to be paid will be higher in 
every instance under the statute amended as proposed, than 
it is under the statute as it now exists,“ whether the return 
under the present law were joint or separate. 


Normal tax net income $560 
Normal tax on $560 (new rates) , 28 
Surtax on $800 ...... ST A tet none 
Defense tax: 10% of $28...... 2.80 
Total tax (new rates) $30.80 
(2) Computation of tax (existing law) 
INGE: THOME: iQ. 5 ce 6 mised : $3,000 


Minus: Sec. 25(a) and 25(b) credits 
Personal exemption and credit for 











dependents . ; : . $2,000 
Total credits allowable . 2,000 
Surtax net income : $1,000 
Minus: Sec. 25 (a) and 25(b) credits 
Earned income credit . $300 
Total credits allowable 300 
Normal tax net income .. $700 
Normal tax on $700 (present rates) 28 
Surtax on $1,000: ............ none 
Defense tax: 10% of $28....... 2.80 
Total tax (existing law) $30.80 


47 See, supra, Notes 45 and 46. 

48 See, supra, Notes 45 and 46 for the results where spouses file 
single return made by them jointly. 

Assume the case of husband and wife, with one dependent, the 
husband having income from investments of $10,000 and earned net 
income of $12,000; and the wife having income from U. S. obligations 
of $8,000 (without reference to such interest excluded). 

If the husband filed a separate return under the amendments pro- 
posed, his tax would be $5,423, computed as follows: 

(1) Computation of tax (provisions proposed) 
(a) Surtax net income computation 
Net income EPIRA RE Tr : a $22,000 
Minus: Sec. 25(a) and 25(b) credits 
Personal exemption and credits 





for dependents .. E ; . none 
Special credit .... none 
Total credits allowable....... : none 
Surtax net income .... Wri ers $22,000 
(b) Normal tax net income computation 
Net income : : $22,000 
Minus: See. 25(a) and 25(b) credits 
Earned income credit ..... . 1,200 
Personal exemption and credit for 
dependents . none 
Special credit . none 
Total credits allowable 1,200 
Normal tax net income e $20,800 
Normal tax on $20,800 (new rates 5%) 1,040 
Surtax on $22,000 (new rates). ae 3,890 
Defense tax: 10% of $4,930 493 
Total tax of husband $5,423 


His wife’s tax on her separate income would be $396, computed 
as follows: 


(1) Computation of tax (provisions proposed) 
(a) Surtax net income computation 
Net income $8,000 
Minus: Sec. 25(a) and 25(b) credits 
Special credit : none 
Total credits allowable ; none 


Surtax net income $8,000 
(b) Normal tax net income computation 
Net income - $8,000 
Minus: Sec. 25(a) and 25(b) credits 
Earned income credit $300 
Special credits none 
Int. on U. S. obligations ; 8,000 





Total credits allowable 8,300 
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(5) In the case of a person who is the head of a family, 
of which a spouse is not a member, the tax to be paid will 
be the same under the statute as it now exists, and under the 
statute amended as proposed, whether income consists partly 
(or completely) of exempt income or not, and the tax to be 
paid falls within the surtax brackets or under the normal tax.” 

The objective of these provisions is, broadly, to 
single out for special treatment, those taxpayers who 
have it within their power so to control their actions 
and the distribution of their respective incomes as to 
employ their marital status as a ready instrumentality 
for the avoidance of surtax, as well as to make the 
burden of taxation fall upon those who are econom- 
ically best able to sustain that burden.*° 


As to the validity of the amendments heretofore 
proposed, it may be stated that, generally, the grant- 
ing of deductions, credits and exemptions is a matter 
of legislative grace.*! The unconstitutionality of pro- 
visions of the income tax laws dealing with these mat- 
ters has been frequently urged upon tribunals and 
almost invariably denied.*? An exception is National 
Life Insurance Co. v. United States, in which the 
Court held that Section 245 of the Revenue Act of 
1921, abating a 4% deduction from gross income, 
therein allowed by the amount of interest received 
from tax-exempt securities, was invalid, since Con- 
gress may not tax such securities by denying to their 
owners deductions allowed to others. Will the rea- 
soning of the National Life case condemn a legislative 
grant of an exemption to spouses who file joint returns 
while denying it to those who do not? We think not. 
The National Life case may be distinguished. There, 
a deduction was employed in such a way as to tax 
income which enjoyed supposed constitutional im- 
munity from taxation.** There is nothing unconsti- 
tutional per se in affording spouses the option to file 
joint returns or to pay more tax through failure so 


Normal tax net income none 
Normal tax none 
Surtax on $8,000 (new rates) 360 
Defense tax: 10% of $360 36 

Total tax $396 


The total tax payable by husband and wife would be $5,819. Ifa 
single return made by them jointly were filed, under the existing 
law and under the law amended as here proposed, the tax would 
be $5,121.60. See supra, Note 45. 

49 See supra, Notes 45 and 46. 


% If both spouses have incomes, the statement is obviously correct. 
And if only one has income, no greater tax would be paid because 
of filing a joint return. 

5t New Colonial Ice Co. Inc. v. Helvering, 292 U. S. 435, 78 L. Ed. 
1348 (1934); White, et al. Ears. v. U. S., 305 U. S. 281, 83 L. Ed. 172 
(1938); C. H. Mead Coal Co., 38 BTA 1163; U. S. v. O. J. Morrison 
Stores, 99 F, (2d) 77 (CCA-4, 1938); McGinley Corp. v. Conn., 82 F. 
(2d) 56 (CCA-5, 1936); See Magill Taxable Income, p. 319 (1936). 

‘3 See Paul & Mertens, supra, Note 1, Sec. 4.14, p. 89, and cases 
there cited. 

53277 U. S. 508, 72 L. Ed. 968, 48 S. Ct. 591 (1928). See 42 Harv. 
L. R. 444 (1928-1929), 43 Harv. L. R. 969 (1929-1930); S. A. Gutkin. 
‘*Taxing Tax Immune Income,’’ 26 Calif. L. R., 579, 599 (1938). 

54“*Thus it becomes apparent that petitioner was accorded no ad- 
vantage by reason of ownership of tax exempt securities. * * * One 
may not be subjected to greater burdens upon his taxable property 
solely because he owns some that is free. No device or form of 


words can deprive him of the exemption for which he has lawfully 
contracted.’’ At p. 519. 
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todo. Primarily, the problem is one of classification.*” 
There is a substantial difference of situation which 
warrants a difference of treatment, since the marital 
unity is allowed to be artificially severed by the will 
of the spouses. The proposed legislation will render 
such action prohibitive. And, Congress, in its discre- 
tion may determine how much and what exemption 
should be accorded.”® 

It may be argued by those who would oppose the 
constitutionality of the suggested legislation, that it 
would, in effect, create two classes of married persons 
living with husband or wife, upon one of which classes 
would be imposed a tax burden greater than upon 
the other. Furthermore, that there would be discrim- 
ination between single persons or heads of families 
and married persons living with husband or wife who 
filed separate returns. It may also be argued that the 
distinction between classes would result not in a tax 
but in a penalty upon married persons living with 
husband or wife for failure to file joint returns. 
Fundamentally, this argument is directed to the fact 
that there is an unreasonable classification. 

The answer to the objection of unreasonable classifi- 
cation, violative of the Fifth Amendment, is basically 
one of determining whether in fact, reasonable grounds 
for differentiation in treatment exist. Congress has 
an extraordinary discretion in classification.** But 
while no Supreme Court case can be found which has 
ever held that any tax imposed by the Congress was 
violative of the Fifth Amendment because of unrea- 
sonable or discriminatory classification, it might be 
well to determine the criteria of the cases on the 
subject. 

In the field of federal taxation, the validity of pro- 
visions subjecting special classes of corporations to 
tax burdens heavier than those imposed upon corpora- 
tions generally, has heretofore been considered by the 
courts. Such cases are concerned with the affiliated 
corporation provisions of the Revenue Act of 1918 and 
subsequent revenue acts; with the taxation of corpo- 
rations formed or availed of for the purpose of pre- 





55 See the discussion of classification and the cases infra. 

56 See Brushaber v. Union P. R. Co., 240 U. S. 1, (1916) where the 
Court, in disposing of the objection that the tax involved violated 
the Fifth Amendment, in that it provided for a $3,000 exemption 
for single persons and $4,000 for married persons said: ‘‘So far as 
the due process clause of the Fifth Amendment is relied upon, it 
suffices to say that there is no basis for such reliance, since it is 
equally well settled that such clause is not a limitation upon the 
taxing power conferred upon Congress by the Constitution; in 
other words, that the Constitution does not conflict with itself by 
conferring, upon the one hand, a taxing power, and taking the 
same power away, on the other, by the limitations of the due process 
clause. * * * And no change in the situation here would arise even 
if it be conceded, as we think it must be, that this doctrine would 
have no application in a case where, although there was a seeming 
exercise of the taxing power, the act complained of was so arbitrary 
as to constrain to the conclusion that it was not the exertion of 
taxation, but a confiscation of property; that is, a taking of the 
same in violation of the Fifth Amendment; or, what is equivalent 
thereto, was so wanton in basis for classification as to provide such 
a gross and patent inequality as to inevitably lead to the same con- 
clusion.”’ 

3% Barclay & Co. v. Edwards, 267 U. S. 442, 69 L. Ed. 703, 45 S. Ct. 
348 (1924). 
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venting the imposition of surtax upon their shareholders, 
under section 220, Revenue Act of 1921, and corre- 
sponding provisions of subsequent revenue acts; with 
the classification of corporations as between foreign 
and domestic ; and with the taxation of income arising 
from government contracts at rates higher than those 
imposed upon income generally. 

In United States v. Wheyl,** it was argued that sec- 
tion 204(b), Revenue Act of 1918, relating to affiliated 
corporations, was unconstitutional, as being arbitrary 
and capricious, and imposing upon the taxpayer a 
higher tax than would otherwise be due. The Court, 
in holding these provisions valid, said in part: 


“Where unity of control between corporations actually ex- 
ists, Congress certainly has power to enact legislation, so as 


to prevent manipulating or shifting profits in order to avoid 
taxation.” 


The constitutional question has frequently arisen 
in connection with the special taxation of corporations 
accumulating surplus beyond reasonable needs of 
business. In Walliams Investment Co. v. United 
States,°® the Court of Claims said: 


“Tt is next contended that the section deprives plaintiff of 
property without due process of law in violation of the Fifth 
Amendment to the Constitution, in that it prescribes a con- 
fiscatory penalty for refraining from doing that which there 
is no obligation to do and which the Congress is not em- 
powered to compel; and also violates the said amendment in 
that it imposes a penal burden dependent upon a standard 
which is vague, indefinite and uncertain, and that it imposes 
a tax or penalty resting upon no reasonable classification, hav- 
ing no relation in amounts or burden to the alleged purpose, 
and which is arbitrary and capricious. : 

“Section 220 deals with income as such, and, since the pur- 
pose of its enactment was to aid in the collection of revenue, 
it need not be tested by the rules of exactness usually required 
in the imposition of penalties, nor does the fact that the tax 
of 50 per centum is greatly in excess of the tax which would 
be payable by the stockholders make the classification unrea- 
sonable. 

“To hold section 220 to be beyond the power of Congress 
would be almost the equivalent of holding that Congress is 
impotent to prevent evasions of its tax laws. Without section 
220, or its equivalent, potential taxpayers could by the mere 
forming of a corporation evade all surtaxes. (Refer- 
ence is to Revenue Acts of 1924 and 1926.)” 


Again, in United Business Corporation v. Commis- 
sioner, the court, in upholding the validity of the 


corresponding provisions of the Revenue Act of 1921, 
said: 

“A more plausible objection is that the tax imposed on the 
company bears no relation to the surtaxes on the shareholders. 
This was not true before 1921, until when the shareholders 
were themselves taxed as though members of a personal serv- 
ice company. Doubts apparently arose as to the validity of 
taxing income which the taxpayers had never received, and 
in 1921 it was thought safer to tax the company itself in an 
amount not based upon that lost. We can see no objection. 
While the forbidden purpose is of those who use the company, 
that purpose may be imputed to the company itself, since 
they cannot use it unless they are in control, and it can have 


no other than an imputed purpose anyway. Congress 


5819 F, (2d) 260 (D. C. W. D. Pa., 1927). 
3 Fed. Supp. 225 (1933). 
© 62 F, (2d) 754 (1933) cert. den. 290 U.S. 635. 
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in raising revenue has incidental power to defeat obstructions 
to that incidence of taxes which it chooses toimpose. . . .” 


In Neuss Hesslein and Company v. Edwards,” the 
Court, in upholding the principle of taxation of for- 
eign corporations upon a basis different from that in 
the case of domestic corporations, said: 


“In the first place, it by no means follows that the law is 
necessarily invalid, because there is no warrant for the exemp- 
tion and the unequal incidence of the tax. It is notoriously 
difficult to lay taxes equally, and Congress has the widest 
latitude in the exercise of this, the most vital of its powers. 
Indeed it used to be said that, in those fields where the power 
itself was undoubted, its exercise was wholly beyond the 
limitations of the Fifth Amendment; Congress might throw 
the burden as it chose. Today this would be too broad 
a statement, for starting with intimations in Brushaber v. Union 
Pac. R. Co. and Llewellyn v. Frick, it is now held that a retroac- 
tive tax may operate with so much injustice as to come within 
the amendment and be invalid for that reason. . . . As 
yet, however, mere inequality of incidence has never been held 
enough, and much has been tolerated. Except for 
any implications to be drawn from the discussion in Brushaber 
v. Union Pacific Co. and Barclay v. Edwards, there has been not 
even a suggestion that taxes are invalid because they bear 
unequally. We do not find it necessary to consider the point 
here, because we think that there were sufficient reasons for 
the exemption . . .”. 


Similarly, upon the subject of special taxation of 
income arising from Government contracts at a rate 
higher than that imposed upon other income, it was 
held ® that such classification was not unreasonable, 
the court saying in part: 


“The contention that the act laying a high tax on govern- 
ment war contracts is unconstitutional is without merit. The 
profits earned under war contracts were in general abnormally 
high, so that it was reasonable to impose higher rates upon 
them than on the profits of contracts made at a later time. 
There was a special reason to single out government con- 
tracts. The government was likely to have to pay more than 
a responsible private corporation because of difficulty in dealing 
with it in the event of any dispute and the delays which might 
occur in obtaining payment for each of adequate appropria- 
tions. And there was, moreover, always the chance, which 
befell the taxpayer in this case, of the cancellation of con- 
tracts, due to the sudden ending of the war. All contractors 
of the same class were taxed under the act upon the same 
basis, and as there was a real difference between government 
and nongovernment contractors, we have no doubt that the 
classification was a justifiable one, and that the act was con- 
stitutional. Flint v. Stone Tracy Co., 220 U. S. 107, 31 S. Ct. 
342, 55 L. Ed. 389, Ann. Cas. 1912B, 1312; Brushaber v. Union 
Pac. R. Co., 240 U. S. 1, 36 S. Ct. 236, 60 L. Ed. 493, L. R. A. 
1917D, 414, Ann. Cas. 1917B, 713 . . .” (Hoe & Co. v. 
Commissioner, 30 Fed. (2d) 630, (CCA-2) (1929)). 


In addition to the cases cited above there is that of 
Brushaber v. Union Pacific Railroad Company,® which 
rejected such slender objections to reasonableness in 
classification as the distinction between corporation 
and individual and as between individuals in different 
circumstances. It has been held that a provision is 
not unconstitutional under the due process clause 
unless it is so arbitrary and capricious that it con- 
strains to the conclusion that it is not an exercise of 


%t 30 F. (2d) 620 (CCA-2, 1929). 


®2 Hoe & Co. v. Commissioner, 30 Fed. (2d) 630 (CCA-2, 1929). 
8 Supra, Note 56. 
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taxation but a confiscation of property.** Only an 
extreme and glaring disregard of fair dealing will be 
held violative of the Fifth Amendment.” 

The cases above discussed involved classifications 
based upon obviously distinctive traits, namely, the 
distinction between foreign and domestic corporations, 
corporations accumulating surplus beyond reasonable 
needs of business and those that do not, and income 
arising from government contracts and income gen- 
erally. And while there is no obviously distinctive 
trait, per se, between spouses who file joint returns 
and those who file separate returns, there is some 
relationship between the exemption accorded and the 
burden imposed, in that the exemption tends to pro- 
vide a cushion for those taxpayers who by reason of 
aggregating their incomes may be taxed more. 

The words of Mr. Justice Brandeis, that 
“what constitutes a gross inequality or makes the exercise of 


taxing power so arbitrary and capricious as to render it un- 
constitutional is a question of degree’’,” 


are quite pertinent. But, as in other fields of law, 
it is not entirely safe to rely on general maxims. The 
circumscribing effect of the due process clause de- 
pends mainly upon the predilections of the deciders, 
in connection with the concept, and their subconscious 
consideration of the desirability of the legislation 
being reviewed. 





6+ Heiner v. Donan, et al., 285 U. S. 312 (1932). 

6 Cohen v. Commissioner, 39 F. (2d) 540 (CCA-2, 1930). Cases 
involving taxes imposed by the several states are interesting. It 
should first be noted that the Court has said that the ‘‘restraint 
imposed upon legislation by the due process clauses of the two 
amendments (Sth and 14th) is the same.’’ Coolidge v. Long, 282 
U. S. 582, 596. But note that in La Belle Iron Works v. U. S8., 256 
U. S. 377 (1920), the Court had said: ‘‘The difficulty of adjusting 
any system of taxation so as to render it precisely equal in its 
bearing is proverbial, and such nicety is not even required of the 
states under the equal protection clause, much less of Congress 
under the more general requirement of due process of law in 
taxation.”’ 

See, in connection with cases cited in the text, Tax Commissioners 
of Indiana v. Jackson, 283 U. S. 527 (1930) (upholding validity of 
a statute levying a progressive tax upon chain stores, increasing 
with the number of stores), wherein the following was quoted with 
approval: ‘‘ ‘If the selection or classification is neither capricious 
nor arbitrary, and rests upon some reasonable consideration of 
difference or policy, there is no denial of the equal protection of 
the law.’ ’’ Bradley v. Richmond, 277 U. S. 477, (1912); American 
Sugar Refining Co. v. Louisiana, 179 U. S. 89 (1900); Lowis K. 
Liggett v. Lee, 288 U. S. 517 (1933); ef. Louisville Gas Co. v. Cole- 
man, 277 U.S. 32 (1927). 

Note cases such as Cincinnati Street Ry. Co. v. Snell, 193 U.S. 30 
(1904); Engel v. O’Malley, 219 U. S. 128 (1911) (exempting from 
certain requirements banks whose transactions averaged $500 or 
more); King v. Mullins, 171 U. S. 404 (1898) (tax law providing for 
forfeiture of tracts of 1,000 or more acres, but not of tracts of 999 
or less acres). 

On chain store taxes, see Great A. & P. Tea Co. v. Valentine, 56 
S. Ct. 525, aff’'g 12 F. Supp. 760 (1935); Stewart Dry Goods Co. v. 
Lewis, 294 U. S. 550 (1934). 

* It is obvious that spouses who have separate incomes place them- 
selves into higher surtax brackets by voluntarily filing joint returns. 
The special credit is given to such spouses, while it is denied to 
those who file separate returns and thereby remain in lower 
brackets. This special credit is partially designed to offset the 
increased burden. 

68 Burnet v. Coronado Oil & Gas Co., 285 U. S. 393 (1932). 

6 Mr. Justice Holmes in The Common Law (1881) said at p. 35, 
“The very considerations which judges most rarely mention, and 
always with an apology, are the secret root from which the law 
draws all the juices of life. I mean, of course, considerations of 
what is expedient for the community concerned. Every important 
principle which is developed by litigation is in fact and at bottom 
the result of more or less definitely understood views of public 
policy; most generally to be sure, under our practice and traditions, 
the unconscious result of instinctive preferences and inarticulate 





The Supreme Court, in passing upon the validity 
of a statutory provision designed to prevent tax avoid- 
ance through control of property over which the de- 
cedent exercised a power of appointment, held section 
302(d) of the Revenue Act of 1926 valid, saying :®*° 

“The purpose of Congress in adding clause (d) to the sec- 
tion as it stood in an earlier act was to prevent avoidance of 
the tax by the device of joining with the grantor in the exer- 
cise of the power of revocation someone who he believed 
would comply with his wishes. Congress may well have 
thought that a beneficiary who was of the grantor’s immediate 
family might be amenable to persuasion or be induced to 
consent to a revocation in consideration of other expected 
benefits from the grantor’s estate. Congress may adopt a 
measure reasonably calculated to prevent avoidance of a tax. 


The test of validity in respect of due process of law is whether 
the means adopted are appropriate to the end.” 


The other objections, based upon the argument that 
the distinction in treatment in the amendments here- 
tofore proposed, is designed to impose a penalty upon 
those who do not file joint returns, are somewhat akin 
to some of the arguments against the validity of the 
undistributed profits tax.7° These have been discussed 
fully elsewhere and repetition will serve no useful pur- 
pose. Suffice it to say, that the classification is justi- 
fied from the aspect of preventing tax avoidance,” 
and upon the ground that the exemption will help to 
equalize the burden which might arise by reason of 
aggregating the income. Thus, there is ample support 
for legislative experimentation along this line. 

As is readily apparent, either legislative suggestion 
would eliminate the inequities inuring from the exist- 
ence of a few community property states and would 
make abortive all devices now employed for the divi- 
sion of income between husband and wife. And the 
possible extension of the use of unemancipated chil- 
dren as income-splitting means could be terminated 
by subsequent legislation bringing them within the 
scope of the marital entity. 

No exhaustive research into the economic and socio- 
logical aspects of unification has ever been under- 
taken. The writers have attempted to make a little 
progress along this line, but find a dearth of writing. 
That little indicates a proper basis for classification. 
Proper presentation to the court should convince it 
of the necessity and expediency of recognizing the 

(Continued on page 771) 


convictions, but none the less traceable to views of public policy 
in the last analysis.’’ 

See S. A. Gutkin, ‘‘Taxing Tax-Immune Income,” 26 Calif. L. R. 
579, 589 (1938). 

% Helvering v. City Bank Co., 296 U. S. 85, 90 (1935), rehearing 
den. 296 U. S. 664. See Paul & Mertens, Law of Federal Income 
Taxation, supra, Note 1, Supp., at p. 1487, Note 47. 

7 Paul & Mertens, Law of Federal Income Taxation (1939) Supp. 
Sec. 32A.53 and citations. 

71 It seems reasonable to impute to spouses the natural desire to 
minimize taxes. And, it may be assumed that having the uncir- 
cumscribed power to do so, they will utilize that power. Such an 
imputation was made the basis for classification in United Business 
Corporation, supra, Note 59, wherein it was said: 

‘“‘While the forbidden purpose is of those who use the company 
that purpose may be imputed to the company itself, since they 
cannot use it unless they are in control, and it can have no other 
than an imputed purpose anyway.”’ 
















EPORTING governmental activities has shown 
marked improvement in recent years. The 
most successful efforts to inform the public 

regarding public processes have been found in a few 

cities and in certain federal agencies. However, in 
state governments certain isolated departments in 
particular states have succeeded in arresting notice 
from the man on the street. In no state, so far as we 
can learn, have fiscal agencies popularized reports with 
great success. At the same time, it must be said in 
fairness that for certain purposes a number of states, 
such as California, New York, North Dakota, and 

Wisconsin, have issued valuable tax department reports 

—to refer to only one variety. Recently Mississippi 

and Oklahoma have greatly improved the popular appeal 

of their tax department reports and have done a 

systematic job of making information available to the 

public. Some other states have climbed on both sorts 
of bandwagons. 

Among the states which are making a direct effort 
to popularize fiscal data, Kentucky has begun to take 
a place only during the past two or three years. The 
monthly and annual reports of the Kentucky Depart- 
ment of Finance and of the Department of Revenue 
undertake fully to inform regarding the current finances 
of the Commonwealth, and the biennial budget docu- 
ment summarizes the entire fiscal picture with unusual 
effectiveness. Particularly in the annual reports of 
the Department of Revenue is an effort made to 
popularize technical data. This situation has been 
attained gradually, but the 1938-39 report recently 
published is a work of art in addition to presenting 
technical data with skill. For example, the report is 
brief, is direct and informative in the limited statistical 
data shown (detailed data are made available in a 
statistical supplement), is typographically attractive, 
is well illustrated, and is distributed in covers designed 
by a competent artist and calculated to encourage 
acquaintance with the contents. 

3ut all these developments, perhaps, should be taken 
as a matter of course. The outstanding accomplish- 
ment in Kentucky reporting is found in Kentucky Gov- 
ernment, 1935-1939, the report of the Governor. As 
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implied by the title, this document deals with the 
entire gamut of state government, but for present pur- 
poses attention can be focused on the parts concerned 
with fiscal phases. 

Reporting by the chief executive in Kentucky dates 
from the end of the second year of Governor A. B. 
Chandler’s term. Concerning that anniversary of his 
inauguration, he states in the present report, “Believ- 
ing the public entitled to complete information about 
the government, I began the practice of reporting 
directly to the people.” The developments of his ad- 
ministration to that time were outlined in a radio 
address, which was printed in relatively unattractive 
form and received only limited circulation. Near the 
close of his four years in office, the Governor decided 
to prepare a final report which would carefully analyze 
the achievements of his administration as compared 
with prior experience. Moreover, this publication, 
which has now been issued, marks a further substantial 
departure in that it undertakes to present by non- 
technical, clear-cut, textual summary and by the use 
of effective charts, maps, graphs, pictures and pictograms 
the more important facts which the general public 
should know about their state government and its work. 


Two of the ten sections of this document relate to 
the state’s finances. The first, entitled “Reorganiza- 
tion,’ deals with the Administrative Reorganization 
Act recommended by Governor Chandler and passed 
in 1936. This law provided the Governor with adequate 
machinery for exercising effective financial control. 
The section outlines the reasons for administrative 
reorganization and shows that many improvements, 
financial and otherwise, are the direct result of the 
unity in management obtained from the integrated 
control provided by the 1936 legislation. 


“The heavy demands of modern life have rapidly increased 
the tasks of government and have compelled the streamlining 
of administrative organizations. In the days when govern- 
ment’s chief function was the preservation of law and order, 
administration was a simple matter, but when the government 
necessarily became more concerned with the economic life 
of its people and many new services were undertaken, the 
administrative machinery, like Topsy, ‘just grew.’ Friction 
and an absence of cooperation recurred between the legis- 
latures, which defined the purposes and objectives of govern- 
ment, and the administration, which was expected to carry 
out these aims; orderly development became an impossibility 
and responsible control nonexistent.” 




























































































































































































































































































































































Under the reorganization scheme the activities of 
the Finance Department were made the keystone for 
supporting and effectuating the administration’s fiscal 
policy. 

“This Department was required by the statute to devise 
means of acquiring and keeping efficient workers, to develop 
machinery for maintaining appropriate records, and to work 
out plans for centralized and collective buying of all neces- 
sary materials, supplies, and equipment at reasonable cost.” 

One of the most marked advantages resulting from 
the Act was the possibility of sound budget manage- 
ment, which, as the report indicates, 


“permitted a program of rapid debt reduction along with a 
balanced budget. This reduction was accomplished through 
the Governor’s insistence on complete collection of all tax 
obligations and firm control over the expenditures of all state 
agencies.” 

Although showing that much has been accomplished 
by integrating and coordinating administrative units, 
and by other means supplied by the Reorganization 
Act, the Governor suggests that the job is still un- 
finished, that further streamlining is necessary. 


ess Kentucky Government 
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Financial Control in Practice 


The second chapter of the report is specifically con- 
cerned with finances as such. In a sense this section 
is introduced by the front cover, a handsome picture 
of the capitol building on which is superimposed a 
graph showing the rise and decline of the warrant debt 
for all funds. This photograph, reproduced herewith, 
shows remarkable decline in the warrant debt during 
the past five years and from one viewpoint gives a 
summary of the results of fiscal administration. The 
graph shows the outstanding warrants as of the end 
of each fiscal year and, by the dotted line, as of Janu- 
ary 1, 1936 (the January data, of course, not being 
directly comparable with the other figures). 

In addition, there is a pictogram graphically pre- 
senting data regarding the amount of “Interest Bear- 
ing General Fund Debt” as of the end of each fiscal 
year since 1930. The decline in interest rate from a 
nominal figure of 5 per cent to 3 per cent and (on over 
half of it) later to 1.5 per cent is largely also a reflec- 
tion of changed financial management. In 1935, the 
5 per cent warrants were subject to a big discount; 
even the 1.5 per cent obligations have this year been 
quoted at above par. 

Coming more pointedly to the process of fiscal con- 
trol, the report treats the situation as falling into four 
categories: taxation, expenditures, treasury manage- 
ment, and budget and accounting administration. In 
a sense, the entire management process is embraced 
under the Kentucky concept of budgetary administration. 

According to the Governor’s view, as set out in the 
report, the management of the state’s business neces- 
sitates careful planning, legislation, and active ad- 
ministration. “The budget is not only a financial plan 
but also an instrument of control over expenditures 
after the plan has been adopted by the Legislature.” 
In order to perform the control job, it is obviously 
essential to have good accounting for both current 
management and statistical analysis. This has been 
brought about by improved methods and by the use 
of efficient personnel. 

As a consequence of the control exercised and of 
the appropriation policies adopted under the Chandler 
leadership the expenditures for direct services, particu- 
larly welfare, education, and highway work, have in- 
creased remarkably as shown in the accompanying 
chart copied from the report; whereas political over- 
head costs have actually declined since 1935. The 
language of the report is as follows: 

“The reorganization of the state government and the con- 
trol over expenditures exercised by the Governor have resulted 
in a reduction of overhead administrative costs. These sav- 


ings are being used to provide additional services which 
directly benefit the taxpayers of the Commonwealth.” 


It 
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Tax Revenue by Principal Sources 


Annual Average 1934 through 1936 


Annual Average 1937 through 1939 
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The program of treasury control has resulted from 
cordial codperation between the independently elected 
State Treasurer and the Governor. The plan has in- 
volved a gradual reduction of deposits to a point at 
which the needs of the Commonwealth will be met, 
but at which there will, at the same time, be no un- 
necessarily large balances. As such balances grow 
from tax collections, the warrants outstanding are 
called and retired. The general program would have 
been impossible without greatly improved mechanical 
and technical processes in the office of the Treasurer. 


“Modern accounting and management methods in the office 
of the State Treasurer afford definite protection to the state’s 
cash. Formerly, the Treasurer frequently stamped warrants 
interest-bearing when there was sufficient cash legally avail- 
able in the Treasury for their payment. Thus the interest 
load was unnecessarily increased. Today, the law precludes 
issuing interest-bearing warrants without the approval of the 
Department of Finance. Moreover the accounts today are 
kept so that they will at any time show the actual balances 
in the several funds.” 


Tax Levy and Administration Policy 

The other aim of the fiscal machinery is found in 
tax levy and tax administration policy. As to the 
former, one cannot substantially condense the state- 
ment contained in the Governor’s report itself. It, 
accompanied by the attached pictogram, is as follows. 


“Those in charge of public affairs do not pose as financial 
wizards or magicians. Competent financial management can- 
not accomplish much without a revenue program that will 
produce the money necessary to carry on the state’s work. 
The tax program before 1936 had resulted from patchwork 
growth. In addition to being unpopular, it vielded inadequate 
revenue, bringing yearly increases in the accumulated state 
deficit. It also failed to provide for necessary public services. 

“The 1934 sales tax, which for one year produced one-third 
of the state revenue, was an effort to correct these conditions. 
However, since it was imposed on the necessities of life, it 
disproportionately burdened the wage earner. The property 


t» Ge Ge Ge Ge Go Ge Ge 6 


Motor License 


Miscellaneous 


1 Sales 


Each Symbol Represents $1,000,000 


tax, though it has been reduced to a nominal rate, fell into 
disrepute because of unfairness of assessment and incomplete 
collection. 


“The Governor in 1936 recommended, and the General 
Assembly enacted, a revision of the tax laws which included 
repeal of the sales tax, amendment of certain other taxes to 
increase their yields by preventing evasion, revision of others 
to raise rates, and imposition of new taxes on incomes and 
luxuries. About fifty occupational license taxes, which were 
enacted in 1906 but which produced little revenue and were 
a constant source of irritation to both business interests and 
administrative officials, and the objectionable taxes imposed 
in 1936 on candy, chewing gum, ice cream, soft drinks, and 
cosmetics were repealed in 1937 and 1938. The money raised 
annually by taxes repealed on recommendation of the Governor 
amounted to more than thirteen million dollars. 


“This tax revision produced an orderly tax system based 
either on the ability of the taxpayer to bear the cost or on the 
benefits received by the individual. Specifically, the tax load 
was largely transferred from the consumer of the necessities 
of life to purchasers of alcoholic drinks, cigarettes, and theatre 


(Continued on page 771) 
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Railroad Assessments in Illinois 


By MARY LOUISE RAMSEY* 


Y REASON of the uniformity clause of the 
Illinois constitution, railroad property is sub- 
ject to ad valorem taxation on the same basis 

as all other property within the state. Only in the 
manner of its assessment does it receive special treat- 
ment. The history of railroad assessments in this 
state has been a sorry tale of shifting administrative 
practice, often of dubious legality, developed under an 
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antiquated statute which remained substantially un- 
changed for sixty-five years after its adoption in 1872. 
In 1937, this act was superseded by a new law designed 
to accomplish three purposes: (1) improve adminis- 
trative procedure; (2) prescribe standards of valua- 
tion which would legitimize current practices; and 
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(3) modify the distribution of assessed value among 
local taxing districts.’ 

The central administrative problem in the assess- 
ment of railroad property has arisen out of the division 
of responsibility between state and local assessment 
officers. Although it was recognized at an early date 
that a far flung railroad enterprise is not susceptible 
of satisfactory piecemeal assessment, parochial patterns 
of thought were too strong to permit complete with- 
drawal of the jurisdiction of local assessors. Accord- 
ingly, the Act of 1872 embodied a compromise whereby 
certain classes of property were assessed by a central 
agency, and the remainder by local officers. The juris- 
diction of the State Board of Equalization, predecessor 
of the State Tax Commission, embraced: 


1. Railroad track, which was defined to comprehend “right 
of way, including the superstructures of main, side or second 
track and turnouts, and the station and improvements of the 
railroad company on such right of way.’” 

2. Rolling stock, which comprised “the movable property 


belonging to a railroad company.’” 


3. Capital stock of domestic corporations, assessed pursu- 
ant to a statute applicable to all business corporations char- 
tered by this state.‘ 

In early years, the lack of precision in the definition 
of “railroad track” occasioned extensive litigation to 
determine the precise boundaries between state and 
local jurisdiction. Eventually friction at this point 
was reduced to a minimum by judicial decisions hold- 
ing that the term as used in the statute included all 
land contiguous to the tracks which was used in the 
operation of the road, whether owned by the railroad or 
not.° The restriction of central authority over rolling 
stock to “movable property belonging to a railroad 
company” had more serious consequences. That pro- 
vision was interpreted to preclude central assessment 
of cars furnished by private car line companies.’ In 
theory, such cars were subject to assessment by local 


1Tll. Rev. Stat. (1939) Ch. 120, Sees. 560-571. 

? Smith-Hurd Ann, Stat. (1935) Ch. 120, Sec. 46. 
3 Tbid., Sec. 48. 

* Ibid., Sec. 1. 


5 Chicago & Alton Railroad Co. v. People, 98 Ill. 350 (1881); People 
v. Chicago & Western Indiana Railroad Co., 116 Ill. 181, 4 N. E. 480 
(1886); Chicago & Eastern Illinois Railroad Co. v. People, 218 Ill. 
463, 75 N. E. 1021 (1905); People v. Illinois Northern Railway Co., 
248 Ill. 532, 94 N. E. 37 (1911); People v. Terre Haute & W. R. Co., 
256 Ill. 591, 100 N. E. 173 (1912), Compare Chicago & North Western 
R. Co. v. People, 195 Ill. 184, 62 N. E. 869 (1902). 

6 People v. Wilson Car Lines, Inc., 369 Ill. 294, 16 N. E. (2d) 752 
(1938). 
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but the actual result 
them escaped taxation entirely.’ 


assessors, was that most of 


Under the present law these jurisdictional problems 
are minimized by a broad provision extending the au- 
thority of the Tax Commission to (1) all property 
except non-carrier real estate which is (2) owned or 
used by railroad companies in this state.*. Non-carrier 
real estate is defined as “all land, and improvements 
on such land, not situated on the right of way of said 
railroad and not used as operating property. 
Improvements owned by others and situated on the 
right of way not used in the operations of said railroad 
shall be deemed ‘non-carrier real estate’’’.® In the 
category of operating property the statute places “all 
tracks and right of way, all structures and improve- 
ments on such right of way, all rights and franchises, 
all rolling stock and car equipment, and all other prop- 
erty, real or personal, tangible or intangible connected 
with or used in the operation of the railroad including 
real estate contiguous to railroad right of way or 
station grounds held for reasonable expansion or future 
development.” ' 


a 


To prevent property whose classifica- 
tion is doubtful from escaping taxation, the Tax Com- 
mission is authorized to adopt rules and regulations 
to determine whether particular property constitutes 
non-carrier real estate. Every railroad company is 
required to return to the commission a list of its non- 
carrier real estate, which the commission, after scrutiny, 
transmits to local officers." 

The most important practical result of the new 
measure will be to bring within the jurisdiction of the 
Tax Commission the rolling stock which railroads use 
but do not own. The wisdom of having such cars 
assessed by a central authority is evident, but it is not 
so certain that they should be assessed to the rail- 
roads rather than to the owners. This question relates 
to the inclusiveness of unit valuations and will be dis- 
cussed in connection with that problem. In respect 
of railroad realty, the authority of the Tax Commis- 
sion is not greatly enlarged by the present law, be- 
cause the distinction between operating and non-carrier 
real estate closely approximates the line drawn by the 
courts in defining “ The value of 
the tangible personalty, such as tools and furniture, 


railroad track.” ?” 


which was transferred from local to state jurisdiction, 
is also relatively insignificant.” 

A minor procedural improvement was made in re- 
spect of the distribution of assessed value to local 
taxing districts. Formerly the Tax Commission ap- 


7Tll. Tax Com., 16th Ann. Rep. (1934) 169-173. 

‘Till. Rev. Stat. (1939) Ch. 120, Sec. 561. Italics supplied. 

' Ibid., Sec. 560 (4). 

” Tbid., Sec. 560 (2). 

'' [bid., Sec. 564. 

2711. Tax Com., 17th & 18th Ann. Reps. (1935-'36) 145. 
‘ited Note 5, supra. 
13 Ibid, , 268-269 


See cases 
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portioned the total value among the several counties 
and certified the share of each to the county clerk, 
who was required, in turn, to allocate that sum among 
the local governments.'’* Now the Commission is 
directed to compute the portion due each district, and 
certify the distribution to the county clerk.’ 


Standards of Valuation 


Since railroads are not bought and sold in the open 
market like pigs and farms and automobiles, their fair 
value cannot be ascertained by reference to actual trans- 
actions, but must be derived from an estimate of what 
a hypothetical buyer might reasonably be expected to 
pay for the property to be assessed. Two important 
classes of data are available for use as the basis of 
such an estimate—costs and income expectancy. The 
use of costs,—whether the standard be historical cost, 
reproduction cost, or some variant thereof—entails 
separate appraisal of the various items of physical 
property. In contrast, income expectancy, being an 
attribute of the enterprise in its entirety, requires some 
form of unit valuation, although it too may be esti- 
mated by various methods, such as capitalization of 
‘arnings, or averaging of security values. 

The inadequacy of physical appraisals based on cost 
figures as a measure of the value of properties compris- 
ing a going business concern has long been recognized.'® 
Hence, in respect of domestic business corporations 
generally, including railroads, assessments of tangible 
property have been supplemented in Illinois by capital 
stock valuations based on security values and capitaliza- 
tion of earnings to reach the “corporate excess”, or 
going concern value, if any.’’? The effect of this separate 
assessment of tangible and intangible property is to 
make the appraised value of the tangibles the floor 
below which the assessment cannot fall; the going 
concern value of the enterprise is considered only to 
increase assessments in periods of prosperity, but not 
to decrease them in periods of depression."* 

During the early period when large capital stock 
assessments were made, domestic companies suffered 
serious discrimination in competition with foreign cor- 
porations which were not subject to such assessments. 
Consequently, after a few years, capital stock assessments 
were either omitted entirely or were reduced to negligible 
proportions, and the intangible value, if considered at 
all, was imputed to the physical properties.’ In 1933, 

'* Smith-Hurd Ann. Stat. (1935) Ch. 120, Sec, 341. 

5 Tl. Rev. Stat. (1939) Ch. 120, Sec. 567. 

'§ Bonbright, Valuation of Property, Vol. I (1937) 240 et seq. 

‘* Smith-Hurd Ann. Stat. (1935) Ch. 120, Secs. 1, 3. 

'S The Illinois courts have held that earning power must be ‘‘con- 
sidered’ in appraising income producing property (People v. Chi- 
cago Union Lime Works Co., 361 Ill. 304, 198 N. E. 1 (1935)). But in 
the assessment of physical assets, income is merely one element to 
be weighed along with costs and other elements of value. Hence, 
the reduction occasioned by decline in earnings will normally be less 
than that which would result from an enterprise valuation based 


entirely on earnings and security values. 
Til. Tax. Com., 15th Ann. Rep. (1933) 165-167. 
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the Tax Commission undertook to follow the enter- 
prise theory to the limit of its logic by making security 
values and capitalized earnings the dominant factors 
in a single valuation covering both tangible and in- 
tangible values.2”. The Act of 1937 regularizes this 
practice by directing the Commission to “take into 
consideration” for the purpose of determining the fair 
cash value of railroad property, the “actual or market 
value” of outstanding bonds, stock, and “all other 
indebtedness as shall be applicable.” As evidence of 
“actual or market value” the Commission is instructed 
to consider securities quotations for the next preced- 
ing five years; the net earnings of the company during 
the five calendar years preceding the assessment date, 
and such other information as the Tax Commission 
may deem pertinent. The weight to be given to any 
factor is left to the discretion of the Commission.”' 
The arguments for and against this method of valu 
ing a going business enterprise have been thoroughly 
canvassed by other writers and need not be repeated 
here.*? It should be noted, however, that in basing 
railroad assessments on enterprise value, whether higher 
or lower than an appraisal of the “bare bones” of the 
physical property, the present law gives to railroads 
an advantage not shared by other domestic business 
corporations which are subject to separate assess 


ments on tangible property and capital stock. 


Inclusiveness of the Unit of Assessment 


The inclusiveness of the unit of assessment is 1m 
portant chiefly because of its bearing on the distribution 
of value among geographical areas. The Revenue Act 
of 1872 made the state the geographical unit for the 
assessment of railroad track and rolling stock, and 
the corporate entity the unit for the assessment of the 
intangible value of domestic corporations.” By ad- 
ministrative action the unit theory was carried a step 
further in respect of interstate railroads: in order to 
reach their going concern value, the entire operating 
property was valued as a whole and then a frac- 
tion thereof was allocated to Illinois,—a practice 
which received judicial sanction in the State Railroad 
Tax Cases." 

The Assessment Act of 1937 altered the unit of 
valuation in three respects: 

(1) operating property owned by others must be returned 


by the using company;° 


** Ibid., 186-187. The Act of 1872 was instinct with the assumption 
that assessment of tangible property should be based upon physical 
appraisals. It required the railroads to file returns showing ‘‘the 
number of ties in track per mile, the weight of iron or steel pei 
yard . .. the number and quality of buildings .. . and the length 
of time the road has been built.’’ Smith-Hurd Ann. Stat. (1935) 
Ch. 120, Sec. 52. 

“tTll. Rev. Stat. (1939) Ch. 120, Sec. 561. 

*2 See Bonbright, Valuation of Property, Vol. I (1937) Ch. XII. 

** Smith-Hurd Ann. Stat. (1935) Ch. 120, Sees. 1. 47, 49 

$92 U. S. 575 (1876). 

Ill. Rev. Stat. (1939) Ch. 120, Sees. 562, 563. 





(2) all property operated under one control must be in 
cluded in one return;” and 

(3) all operating property must be assessed as a unit.” 

The requirement that property be returned by the 
using company has been given an administrative in- 
terpretation in the Tax Commission’s Rule Six which, 
in application to jointly used property, is of doubtful 
validity. That rule prescribes the following methods 
of returning property used by two or more roads: 

1. Operating companies shall list jointly used and owned 
properties in which they have a preponderant interest. 

2. Joint facilities in which interests are equal shall be listed 
by only one of the using companies. 

3. Companies which do not engayve in railroad dperations 
but merely hold title to railroad property shall return all such 


as 


property used jointly by others.” 

The considerations of convenience which prompted 
these rules are obvious. But the present act simply 
extends to all operating property the rule of the 
“railroad track” to be as- 
sessed to the railroad which used it, irrespective of 


earlier statute requiring 


ownership. Under that law, the State Supreme Court 
held that jointly owned and used track should be 
assessed as parts of the respective railroad systems 


oO 


of the joint owners.” 
This point is especially significant in relation to 
terminal trackage owned and used by two or more 


roads.*" Since the assessment of every mile of track 
is derived from the total value of the system of which 
itis a part, the value ascribed to any particular section 
of jointly owned and used mileage may be substan 
tially different if treated as part of a single road rather 
than apportioned among the various users. 

When properties of several corporations are operated 
as a single system, the enterprise value of any portion 
depends upon its relation to the whole. Consequently 
the policy of the Tax Commission in recent vears has 
been to consolidate returns on a system basis.*! Ap- 
parently the provision for the return of “all property 
operated under one control” was intended to confirm 
this practice and make it mandatory for the future. 
The vagueness of the term “control” leaves the Com- 
mission a wide discretion in segregating the prop- 
erties constituting an operating entity, a discretion 
which is essential in view of the diversity of railroad 
properties and the variety of operating relationships 
subsisting between them. 

lsolation of the appropriate unit for enterprise valua- 
tion involves something more than identification of 


** Ibid., Sees. 562. 563. 

7 Ibid., Sec. 561. 

* It will be noted that this rule does not cover a situation where 
the interests of several joint owners and users are unequal and no 
one has a preponderant interest. 

* People v. Illinois Central Railroad Co., 307 Til. 265, 138 N. E. 
593 (1923). 

“ Since the value of terminal buildings is allocated to the district 
in which they are located, it makes less difference whether they are 
icsessed to one road or another. 

Til. Tax Com., 15th Ann. Rep. (1933) 164. 





1) 


th 











| Xecember, 1940 


the company which controls operations. The “actual 
or market value” of the stocks and indebtedness of 
such company will cover all property rights united in 
the corporate ownership, but this proprietary unit 
may not be co-extensive with the functional unit. The 
company may Own non-operating property and title 
to some of the property used in operations may be 
held by other persons. To reach the enterprise value, 
a deduction must be made for the former and an addi- 
tion for the latter. 

There is nothing novel in the exclusion of non- 
operating property from the unit assessment. The 
exclusion of such property located in other states is 
required by the United States Supreme Court in the 
Under 


the Act of 1937, non-carrier real estate within the juris- 


allocation of the value of interstate roads.*? 


diction must be deducted, but not so the non-operating 
personalty within the state. Since non-operating prop- 
erty is separate from the railroad enterprise, the value to 
be subtracted on its account should be determined 
apart from the going concern value of the road. Some- 
times, as in the case of securities or vacant land, non- 
operating property will have a readily ascertainable 
market value. If it does not, its value should be 
calculated from costs or by capitalization of the in- 
come which it vields. 

The necessity for an addition on account of pro- 
prietary interests of others in operating property is 
not so widely recognized. Yet it is clear that valua- 
tions based on security values or capitalized earnings 
do not embrace the full capital value of assets owned 
by others—e. g., leased property.** Rent is an expense 
which reduces earnings, and thus, the “actual or mar- 
ket value” of stocks and indebtedness. The right of 
the lessor to receive rent is of the same order of im- 
portance as the right of the bondholder to receive 
interest, and any calculation which ignores the former 
is incomplete. Furthermore, the Illinois Supreme 
Court has held that when railroads are required to 
return property owned by others, the owners are not 
taxable on such property.** Consequently, the entire 
value must be assessed to the railroads or the un- 
assessed portion will escape taxation. When assess- 
ments were based on physical appraisals, the full value 
of leased realty was assessed to the railroads in the 
same manner as property owned by them. 

Since the economic worth of leased property is as 
much dependent upon the success of operations as is 
the value of property owned in fee, it follows as a 
matter of principle that the value assigned to such 
property should equal the enterprise value of com- 
parable property to which the railroad has title, and 


% Fargo v. Hart, 193 U. S. 490 Wallace v. 
U. S. 66 (1920). 

“This does not apply to leases between corporations united in a 
single operating system. 
“ People v. Illinois Northern Railway Co., Note 5, 


(1904): Hines, 253 





supra. 


RATLROAD ASSESSMENTS IN ILLINOIS 






that it should be apportioned among geographical 
districts in the same manner as the latter. There are 
several ways in which the value of leased property 
can be computed,—such as capitalization of net rentals, 
or by use of actual or relative cost figures,—but no 
one of them can be truly said to represent the enter- 
prise value of such property. The difficulty is that 
any attempt to attribute a portion of unit value to 
specific assets, whether owned or not, is artificial and 
more or less arbitrary. 

Recognition of the limits upon the logical applica- 
tion of the enterprise theory opens the door for con- 
sideration of the practical advantages which might 
accrue from the assessment of certain kinds of leased 
property to the lessors rather than to the railroads. 
In particular, it would be wise to inquire whether 
foreign car line companies are escaping taxation on 
going concern value which might be imputed to cars 
having a situs in this state if assessed to the owners.*” 
If investigation should reveal the existence of a signifi- 
cant volume of intangible value which is not being 
reached, that evidence would strongly support the 
earlier recommendation of the Tax Commission for 
the assessment as a unit of the property of private car 
line and mercantile companies owning railroad cars.** 


Allocation of System Value to Hlinois 


Since there is no direct and 


apportioning 


automatic way of 
sarnings and security values among 
geographical areas served by a railroad, assessing 
officers are obliged to resort to other indices of rela- 
tive values in allocating system values. By reason of 
the fact that no single class of data is wholly satis 
factory for this purpose, the practice has developed of 
using composite formulae derived by averaging several 
elements which tend to complement each other and 
cancel errors. 

Prior to 1937, the Tax Commission used an average 
of five factors: all track mileage, gross operating rev- 
enues, traffic units, use of rolling stock and depreciated 
reproduction cost of physical properties.*7 The 1937 
law reduced the factors to three: all track mileage, 
depreciated reproduction costs, and gross operating 
revenues.** By omitting traffic units and use of roll- 
ing stock, it gave predominance in an arithmetic average 
to the two factors—all track mileage and depreciated 
reproduction costs—which represent physical prop- 
erties rather than volume of business. This result is 
a denial of the enterprise concept of value as a func- 
tion of operations. 

The predominance of physical factors is still less 
satisfactory where trackage rights constitute an im- 








*% The going concern value of domestic companies will be reached 
by assessment of capital stock. 

* Tl. Tax Com., 16th Ann. Rep. (1934) 188. 

7 Til. Tax Com., 15th Ann. Rep. (1933) 194. 

* Tl. Rev. Stat. (1939) Ch. 120, Sec. 565. 
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portant fraction of operating mileage. Since such 
rights do not represent capital invested in physical 
property, their value is reflected in operating, rather 
than in physical, factors.*® Where traffic rights afford 
entrance to metropolitan terminals, the use of one 
operating factor out of three will not always give 
them adequate recognition. The Tax Commission 
has discretion to add or substitute other factors in the 
formula for interstate allocation, and in the writer’s 
judgment, that discretion should be exercised to in- 
clude additional operating factors where extensive 
trackage rights exist. 

In principle, the distribution of the total assessment 
among local governments within the state is similar 
to the allocation of system value to Illinois, but the 
impracticability of breaking down operating data for 
hundreds of tiny districts makes it necessary to base 
the apportionment on physical factors. The problem, 
then, is to reconcile the claims of urban districts hav 
ing expensive terminal facilities with those of rural 
areas containing a preponderance of track mileage. 
The revenue act of 1872 attempted to strike a balance 
between these conflicting interests by classifying rail- 
road property as “localized” or “distributable.” The 
former, which comprised, in addition to the property 
assessed by local officers, the side and second track 
and all turnouts and all station houses, depots, machine 
shops and other buildings, was taxed in the district 
where situated. Rolling stock, land constituting the 
right of way, and main track, were distributed in pro- 
portion to main track mileage.*° The 1937 Act preserved 
this basic pattern with the following modifications : 

(1) All track mileage was substituted for main track mile- 
age as the basis of apportionment; 

(2) the category of localized property was reduced to “sta- 
tion houses, depots, machine shops or other buildings of an 
original cost exceeding $1000”, together with tangible operat- 
ing property and non-operating personalty in districts where 
the company had no tracks or trackage rights; 

(3) trackage rights, including the rolling stock and car 
equipment and other operating property, except buildings of 
an original cost exceeding $1000, and all intangible values 
used or connected therewith, were made taxable in local 
districts in proportion to mileage.” 

Allocation based on a classification of property seemed 
logical enough to legislators who conceived of assess- 
ment as an appraisal of separate assets, but in combina- 
tion with unit valuations, the procedure is anomalous. 

sefore it can be applied, a formula must be found for 
dividing the unit assessment among the various classes 
of property. Shall localized property be valued on 
the basis of its cost, or by comparison with comparable 
structures in the vicinity, or as a proportion of unit 
value? A prime objective of any method of allocation 
should be to insure to each taxing district a stable 





* See Martin, ‘“‘The Unit Method of Railroad Assessment.’” 17 
Taxes 155, 190 (1939), 

“ Smith-Hurd Ann. Stat. (1935) Ch. 120, Sees. 47, 49, 
"Tll. Rev. Stat. (1939) Ch. 120, Sec. 567. 
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fraction of the total assessment from one year to 
another. If localized structures are valued inde- 
pendently, apart from the going value of the enter- 
prise, it is likely that the assessments in metropolitan 
areas having expensive improvements will show less 
variation between years of prosperity and depression 
than the total enterprise valuation with consequent 
aggravation of the fluctuations in rural areas.*? This 
result can be obviated by the use of relative structural 
costs, that is, by assigning to localized property a fraction 
of the total assessment equal to the proportion of their 
cost to the cost of the entire operating property. 

The allocation of value to trackage rights, and the 
rolling stock and equipment and intangible value con- 
nected therewith presents a more difficult problem. 
First, there must be a segregation of the property 
answering this description. Rolling stock can be as- 
signed to trackage rights by pro-rating the average 
number of cars in daily use on the basis of mileage. 
The assignment of other property probably will be 
more or less arbitrary, but its volume will rarely be 
large enough to be important. After segregation, the 
value of tangible assets can be derived from relative 
costs in the same manner as localized structures. In 
respect of trackage rights a comparison of capital 
costs is impossible, but the principle of evaluating 
separate properties as a proportion of the total assess- 
ment can be preserved by capitalizing the annual cost 
of trackage rights and using that figure as the numerator 
of the allocation fraction. 

The practice of debasing assessments makes it neces- 
sary to reduce the value of railroad property to the 
level at which other property is assessed. The Supreme 
Court of Illinois has held in a recent decision that 
railroad property should be equalized at an average of the 
assessment rates used in all counties of the state.** 

It has been truly said that the assessment of rail 
road property is a problem “incapable of precise and 
arithmetical solution.” ** Consequently, it is not an ap- 
propriate subject for dogmatic generalizations. The 
call rather is for continued and ever more compre 
hensive studies of the economics of railroad taxation 
in order that the judgment of tax administrators ma) 
become as expert in fact as it is in contemplation of law. 

“It is a significant that between 1932, the last year before the Tax 
Commission inaugurated the policy of unit valuation, and 1936, the 
last year for which data have been published, the assessment of rail- 
road property outside Cook County was reduced 32.8%, whereas that 
in Cook County declined on 19.5%.—Ill. Tax Com., 17th and 18th 
Ann, Reps. (1935-’36) 273. Earlier in the same report (p. 144) the 
Commission made the following comment on the allocation of value 
to different classes of property: ‘‘Given the determination of the 
total assessment and the manner in which the return is filed, the 
distribution of the assessment among the types of railroad propert) 
is the next step. This procedure is largely arbitrary and relies fo! 
guidance mainly on the return of the railroad, the practice in pre- 
vious years and the proportions used for other railroads.”’ 


43 Mobile and Ohio Railroad Co. v. State Tax Commission, 374 Tl. 
75, 28 N. E. (2d) 100 (1940). 


“ Frankfurter, J. in Nashville, C. & St. L. Ry. v. Browning, 6 
Sup. Ct. 968 (1940). 
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FUNCTIONS AND PROCEDURE 
Of the Wisconsin Board of Tax Appeals 


By HARRY SLATER* 


Y VIRTUE of the enactment of Chapter 412, 
Laws of 1939, published September 6, 1939, 
the Wisconsin Board of Tax Appeals came into 

existence. This Board functions as a tribunal, exer- 
cising judicial powers within a limited jurisdiction. 
It is an independent, three- 
man board which hears tax 
appeals for the entire state. 
The law creating the Wis- 
consin Board of Tax Appeals 
and the procedure thereunder 
were modeled, to some ex- 
tent, upon the law and pro- 
cedure of the Federal Board 
of Tax Appeals. The juris- 
diction of the Board extends 
to appeals primarily concerned 
with income taxes, gift taxes, 
assessments of railroad com- 
panies, street railway com- 
panies, light, heat and power 
companies, telegraph com- 
panies, and others operating 
similarly. 

Before proceeding with an 
outline of the duties and 
powers conferred by statute 
upon the Board, it is of some 
aid to refer briefly to the pro- 
visions of the tax reviewing 
statutes of our state as they existed prior to the passage 
of Chapter 412. We are here concerned only with the 
particular provisions of the law referring to the functions 
performed by the former Tax Commission in its capacity 
as a quasi-judicial reviewing board. The duties relating 
to quasi-judicial review heretofore lodged in the Tax 
Commission, and now carried out by the Board, were con- 
fined to the hearing and determination of tax appeals. 
These statutory responsibilities are now entirely assumed 
by this new department, created under Chapter 412, and 
legally designated “Wisconsin Board of Tax Appeals.” 

Prior to the 1939 enactment, the Tax Commission 
possessed among its powers and fungtions those classi- 


* Member of the Wisconsin Board of Tax Appeals, Madison. Wis. 





Harry Slater 


fied under the general headings of assessing board, 
collector of statistics, supervisor and administrator 
over assessment and tax laws, and quasi-judicial re 
viewing board. The administrative functions and the 
quasi-judicial responsibilities imposed by law on the 
Tax Commission were vested 
in the same agency of state 
government. 

Under the Wisconsin law 
as it existed prior to the 
passage of Chapter 412, the 
Tax Commission or Depart- 
ment of Taxation exercised, 
and still does, the supervisory 
powers over the Assessors of 
Incomes in the various assess- 
ment districts throughout 
the state. The Assessor, ap- 
pointed by the Department 
of Taxation from civil service 
rolls, assesses the incomes of 
individuals and determines 
the correctness and sufficiency 
of the returns filed. If, in 
the judgment of the Assessor. 
an additional assessment its 
required under the Wiscon- 
sin statutes, notice according 
to law is communicated to the 
individual concerned before 
the assessment can become final and conclusive. By 
statutory provision the right to have the assessment re- 
viewed by the Board of Tax Appeals is granted to 
the taxpayer aggrieved. Formerly, if an additional 
assessment was levied by the Assessor, or a claim for 
refund was filed by the taxpayer and subsequently 
denied by the Assessor, an individual, if aggrieved, 
was granted the opportunity to appeal from the ruling 
of the Assessor to the County Board of Review of the 
county in which he resided. This body, created by 
statute, was under the supervision of the Tax Com- 
mission and constituted the reviewing board of income 
tax assessments for its particular county. Hearings 
before the County Board of Review were held in the 
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counties wherein the taxpayer resided, and records 
containing the transcript of testimony, together with 
exhibits offered in evidence, were perfected by these 
boards. Upon the completion of hearings, decisions 
were filed and a taxpayer against whom a decision 
was rendered, if he felt aggrieved, could take an 
appeal to the Tax Commission from the determina 
tion entered by the County Board of Review. The 
Tax Commission thereafter reviewed the record on 
appeal and rendered its decision. If the Assessor was 
aggrieved by a decision of the County Board of Re 
view, he likewise had the right to appeal and could 
petition the Tax Commission to review the determina 
tion entered by the County Board of Review. 

In the case of corporation income tax returns, em 
ployees of the Tax Commission would, in their usual 
and customary procedure, ascertain and determine the 
correctness and sufficiency of the corporate return. 
\When, in the judgment of such departmental em- 
ployees, they considered it necessary under the tax 
law to levy an additional assessment, this action would 
be taken by the Tax Commission. Notice in accord 
ance with the applicable statutes would then be sub- 
mitted to the taxpayer, informing such taxpayer of 
the additional assessment. If, upon receipt of such 
notice, a corporation believed that the assessment 
levied against it by the Tax Commission was in con- 
travention of law or inconsistent with the relevant 
facts, the aggrieved corporation was accorded the 
right to appeal to the Tax Commission requesting that 
a review of such assessment be made. By virtue of 
this statutory practice, a singular situation resulted, 
in that the Tax Commission as the administrative 
agency which had levied the assessment was, by the 
fling of a protest on the part of the aggrieved corpora- 
tion, required to act as judge of its own acts. When 
a taxpayer was dissatisfied with the ruling of an 
Assessor, either as to an additional assessment or on a 
claim for refund, the appeal to the County Board of 
Review would afford him the opportunity of hav- 
ing the Assessor’s action reviewed. If the taxpayer 
desired to appeal from the County Board of Review's 
determination, his next step was to appeal to the Tax 
Commission. Here, too, a peculiar situation resulted 
from the statutory practice which made it obligatory 
for the Tax Commission to review the rulings of both 
its subordinates, the Assessor of Incomes and the 
County Board of Review, its appointed board. It is 
little wonder that the procedure pertaining to the re- 
view and consideration of corporation and individual 
appeals gave rise to complaints that the same body 
that administered the law, also heard and decided the 
taxpayer's appeal in its capacity as a quasi-judicial 
reviewing board. 
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A further objection to such procedure arose by 
virtue of the fact that the Tax Commission was acting 
as a magistrate at the hearings held before it in the 
case of corporate appeals, while at the same time it 
was an interested party in the result, because of its 
administrative responsibilities. This situation was 
referred to in a Circuit Court decision in the case of 
Plankinton Building Properties, Inc. v. Tax Commission, 
reported in 1933 Wis. CCH §810. The following 
quotation appears there: 

“It appears that at the hearing before the tax commission 
the taxpayer introduced evidence (which presumably was 
received by the commission, as magistrate, subject to its 
objection thereto, as a party) es 

Section 73.01 of Chapter 412, Laws of 1939, author- 
izing the creation of the Board of Tax Appeals, pro 
vides as follows: 

“There is created a separate department of state govern 
ment to be designated and known as ‘Wisconsin Board of Tax 
Appeals’.” 

The Board is not in any manner connected with or 
affliated with the present Department of Taxation: 
it receives its powers by virtue of the provisions of 
Chapter 412. Thus there exists in practice a true 
separation of the quasi-judicial functions from those 
of an administrative nature. The result achieved is 
both desirable and beneficial to the taxing system 
of the state and to the taxpayers, since the adminis 
trative functions of the taxing agency are divorced 
from its quasi-judicial duties. This is indispensable 
and vital to an efficient and equitable tax system. 

The Tax Commission, now designated as the Wis- 
consin Department of Taxation, retains all of its im 
portant and necessary powers, functions, and duties 
incidental to and associated with the efficient admin 
istration of the tax laws of Wisconsin. It has been 
freed from the responsibility of performing quasi 
judicial duties and is permitted to carry on its admin- 
istrative work, for which it is so especially qualified. 

The Board of Tax Appeals has its own offices and 
its own personnel. It is not under supervision or 
direction of the Wisconsin Department of Taxation. 
It is in all respects a separate and distinct entity, and 
is supported financially by its appropriation by the 
State Legislature. The Board’s purpose is to care- 
fully and comprehensively hear, consider, and deter 
mine all tax issues which come before it under the 
laws of Wisconsin. Through the filing of written 
opinions and decisions in appeals presented to it, the 
Board of Tax Appeals informs and advises the general 
public as well as the Department of Taxation what, in 
its judgment, is the correct interpretation and con 
struction of the state’s tax laws. In those cases where 
material facts are in dispute, the Board is also charged 
with the duty of ascertaining what the correct facts 
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are. In all cases the Board makes written findings of 
fact upon which its decision rests. 

To all taxpayers is accorded the opportunity of pre- 
senting their grievances and obtaining a complete and 
impartial trial of all of the issues involved. 

In order to afford the public an opportunity to 
cooperate with the Board in efficiently carrying out 
its duties, rules of practice and procedure which the 
Board carefully prepared are published and distrib- 
uted without charge. Copies of these rules are avail- 
able to any person who is interested in, or affected by, 
the Board’s procedure. These rules were drafted by 
the Board with the knowledge that simplicity of 
operation and procedure would aid in carrying out 
expeditiously the functions of the Board. The rules 
are intended to prevent unnecessary hardships upon 
the taxpayer and the state in the preparation and pres- 
entation of the cases tried before the Board. In order 
for the Board to arrive at satisfactory rules of pro- 
cedure, it was necessary to make a comprehensive 
study of the rules used and adhered to by other Boards 
of Tax Appeals throughout the country. The Board 
fully considered and discussed the rules adopted by 
the Boards of Tax Appeals in the states of Ohio, 
Massachusetts, New Jersey, Louisiana, and those in 
effect by the Federal Board of Tax Appeals. After 
considering their applicability to our situation, the 
Board drafted a set of rules which appears to amply 
satisfy the requirements of efficient procedure. Since 
these rules are not lengthy, they are here set out: 
RULES OF PRACTICE AND PROCEDURE OF THE 

WISCONSIN BOARD OF TAX APPEALS 

RULE 1—BUSINESS HOURS: The offices of the Board 


at Madison, Wisconsin will be open pursuant to the provisions 
of Section 14.59 of the Wisconsin Statutes. 


RULE 2—APPEARANCE AND PRACTICE: Any per- 
son, firm or corporation with an appeal pending or desiring 
to take an appeal may select a representative who shall appear 
for such person, firm or corporation before the Board and 
may be authorized to carry on all correspondence with the 
3oard. Such authorization shall be in writing and may be 
by separate document or may be contained in the petition. 


RULE 3—PETITIONS: 


stance, the following: 


Petitions shall contain, in sub- 


A caption in the following form: 
Wisconsin Board of Tax Appeals 
Docket No. 


Petitioner, 


To the Honorable Wisconsin Board of Tax Appeals: 

(1) The full name of each petitioner. 

(2) A clear and concise statement of the facts or other 
matter in controversy, upon which the petitioner relies, giving 
the date of notice of the decision or determination appealed 
from. 

(3) A clear and concise statement of the petitioner’s objec- 
tions to the decision or determination appealed from, and of 
the contentions of law, if any, upon which the petitioner relies. 
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A copy of the order, assessment or determination appealed 
from shall be attached to the petition. 

(4) The name and address of the representative of the peti- 
tioner, together with a statement that he is authorized to ap- 
pear and act for the petitioner. If the representative be a firm 
consisting of more than one individual, then the firm name 
may be stated. The petitioner may sign the petition or the 
same may be signed by his duly authorized representative. If 
the representative is a firm, then any authorized member 
thereof may sign the petition on behalf of the petitioner. 

(5) A statement of the portion, if any, of the tax which is 
admitted by the petitioner to be correct. 

(6) Prayer setting forth the relief sought. 


RULE 4—FORM AND STYLE OF PAPERS: All papers 
filed with the Board shall be either printed or typewritten, 
and if typewritten, shall be on only one side of plain white 
paper. This paper shall be not more than 8% inches wide 
and 11 inches long, and shall weigh not less than 16 pounds 
to the ream. They shall not be bound with stiff covers or 
backs. Copies shall be legible but may be on any weight 
paper. If printed they shall be in 10- or 12- point type, and on 
good unglazed paper, 5% inches wide by 9 inches long, with 
inside margin not less than 1 inch wide, and with double- 
leaded text and single leaded quotations. Citations shall be 
in italics when printed, and underscored when typewritten. 

The proper caption shall be placed upon all papers filed. 
If the petitioner is an individual, the full given name and 
surname shall be set forth in the caption. If the petitioner is 
a married woman, her given name shall be used, not the 
name of her husband preceded by “Mrs.” If the petitioner 
is a fiduciary, the name of the estate, trust, or other person 
for whom he acts, shall be given first, followed by the name 
of the fiduciary. 

Except as otherwise provided in these rules, a signed origi- 
nal and three copies of all papers shall be filed. Whenever 
any paper is filed in more than one proceeding (as a motion 
to consolidate proceedings or in proceedings already con- 
solidated), one additional copy shall be filed for each addi- 
tional proceeding. 

The written signature, whether of the representative or of 
the petitioner, shall be in individual and not in the firm name, 
except that where the petitioner is a corporation the written 
signature shall be by an active officer of the corporation. The 
name and mailing address of the petitioner or of the repre- 
sentative shall be typed or printed immediately following the 
written signature. 


RULE 5—DOCKET: Upon receipt of the petition, the pro- 
ceeding will be docketed and assigned a number and the 
petitioner notified thereof. This number shall be placed by 
the parties on all papers thereafter filed in the proceeding. 


RULE 6—AMENDMENTS: Either party may amend his 
petition or answer at any time before the hearing before this 
Board, by consent of the adverse party or by leave of the Board. 
\n original and four copies of such amendment shall be filed with 
the clerk, and the clerk shall serve upon the adverse party or 
his attorney or agent of record a copy of such amendment. All 
motions to amend must be accompanied by the proposed 
amendments. 


RULE 7—MOTIONS: Except during the hearing, motions 
shall be made in writing. At least five days’ notice thereof 
shall be given to the adverse party by registered mail or by 
personal service. 

Motions may be heard at 10 o’clock in the forenoon of any 
Tuesday when hearings are scheduled at Madison. Other 
dates and places for hearing motions may be ordered by the 
Board and notice thereof shall be given to the parties or their 
representatives at least five days before the dates set for hear- 
ing thereon. 

If any party fails to appear at the time set for hearing on 
any motion, the Board may proceed ex parte. 

RULE 8—EXTENSIONS OF TIME: Continuances, ex- 


tensions of time, and adjournments may be ordered by the 
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Board on its own motion or may be granted by it, in its 
discretion, on motion of either party filed in writing and show- 
ing good and sufficient cause therefor. 

RULE 9—NOTICE OF HEARINGS: When a proceed- 
ing has been placed upon the calendar for hearing, the clerk 
will notify the parties of the time and place of hearing not 
less than 10 days prior thereto, except as otherwise provided 
by statute. Parties shall arrange to have their witnesses at 
the time and place designated in the notice of hearing, and 
exhibits must be ready for presentation at such time. 

RULE 10—BRIEFS: The Board, in its discretion, may 
require that briefs be submitted either before or after the 
hearing and may designate the manner of filing and serving 
the same and the time therefor. 

sriefs which are not filed with the clerk of the Board and 
served within the time designated shall be given no considera- 
tion unless applications for extension of time, stating the rea- 
sons therefor, are made within the time previously limited 
for the filing thereof, and such application is granted 

RULE 11—EVIDENCE: The following do not constitute 
evidence: 

(1) The petition; 

(2) Statements of counsel; 

(3) Unidentified and unauthorized documents and letters; 

(4) Affidavits which have not been submitted to the oppos- 
ing party and approved by such party to be submitted as 
evidence; 

(5) Briefs and written arguments. 

RULE 12—FAILURE TO APPEAR: The unexcused ab- 
sence of a party or his counsel at the place and hour set for 
the hearing of any proceeding before the Board will not be 
the occasion for delay. The hearing will proceed and the 
case will be regarded as submitted on the part of the absent 
party or parties. 

RULE 13—PROPOSED FINDINGS OF FACT: The 
Joard may require either party to a proceeding to submit 
proposed findings of fact at the close of the hearing or within 
such time as it may direct. 

RULE 14—PRACTICE AND PROCEDURE: Except as 
otherwise provided herein, the practice and procedure before 
the Board shall substantially follow that before the Circuit 
Courts of this state but the Board reserves the right to amend, 
alter and change these rules from time to time as, in its 
discretion, circumstances may require or render necessary 
or expedient. 


As a result of the passage of Chapter 412, County 
Boards of Review, which on appeal formerly re- 
viewed rulings made by the Assessor of Incomes in 
respect to assessments and claims for refund, are now 
abolished. As pointed out, the old procedure pro- 
vided for a County Board of Review in each county, 
which heard and determined appeals taken from the 
rulings of the Assessor of Incomes. The Board of 
Review filed decisions in such appeals and gave notice 
thereof to the parties. However, such decisions were 
not part of any tax service, having wide distribution, 
nor were they published in any official state publica- 
tion. Consequently, there was little public interest in 
the Board of Review’s decisions. The Tax Commis- 
sion had its decisions reported in tax services. The 
procedure before the County Boards of Review did 
not result in that degree of uniformity which is so 
desirable in the field of taxation. Now, by virtue of 
the reorganization of the former Tax Commission, as 
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accomplished through the enactment of Chapter 412, it 
is possible for the Wisconsin Board of Tax Appeals to 
discharge all of the functions and duties formerly carried 
on by the seventy-one County Boards of Review and also 
assume the quasi-judicial functions of the Tax Commis- 
sion. Because the Board hears all the appeals arising 
from the several income tax assessment districts of the 
state, it can and it does maintain a policy of uniform 
ity in its determination of tax issues. In the instance 
of an individual’s tax appeal, the procedure for review 
has been simplified by excluding the former require- 
ment of a hearing before the Board of Review. This 
change in the statutory procedure results in a saving 
to the taxpayer and to the state in time and expense, 
since under the present law, when an appeal is taken 
from the Assessor’s ruling, the matter is reviewed 
next by the Board of Tax Appeals. 

Our state is divided into four assessment districts, 
and their offices are located at Eau Claire, Madison, 
Milwaukee, and Appleton. In order to facilitate the 
Board’s procedure, hearings are scheduled and held at 
various convenient points within the assessment dis- 
tricts. The hearings are usually held in a place cen 
trally located; thereby, the Assessor’s auditors and 
other necessary state witnesses are not required to 
travel long distances and thus be taken away for 
long periods of time from their field of work, and it 
also relieves the Assessor from the inconvenience 
associated with the transfer of important state records 
from his office to distant points. The hearing place 
is selected so that it is convenient to all points within 
the district and consequently no hardship is imposed 
on the taxpayer. In matters involving small amounts, 
the taxpayer is thereby not prevented from securing 
a hearing since items of transportation and travel do 
not constitute a serious handicap to him in arranging 
for the presentation of his grievance. 

Since corporation returns are filed in Madison, hear 
ings involving corporate tax matters are held there. 


In proceeding with the hearings before the Board, 
either in matters appertaining to individual or corpo- 
ration appeals, the Board has a stenographic reporter 
present. A complete record is made of the testimony 
presented by both sides, and the interested parties 
may purchase copies of the transcript of testimony 
from the Board. 

The procedure of the Board closely follows that of 
the Circuit Courts of Wisconsin. The Board has 
adopted a liberal policy in respect to the introduction 
of evidence; however, it adheres to the well accepted 
rules of evidence. Witnesses may be subpoenaed and 
their testimony presented to the Board in the same 
way asin courts of record. The production of papers 
may be required in a similar manner as is in effect 
in civil actions in the Circuit Court. 


Dece 


U 
mat 
heat 
repe 
Che 
Boz 
shit 
it h 
Boz 
her 
ass 
the 
to t 
vel 

] 
wh 


to 











\ecember, 1940 





Under the provisions of Section 73.01 (5) (b), any 
matter required to be heard by the Board may be 
heard by any individual member of the Board and 
reported to the full Board for determination. The 
Chairman of the Board assigns to the members of the 
Board, pending matters. However, the full member- 
ship of the Board considers and decides the case after 
it has been tried. It has been the procedure of the 
Board wherever possible to assign to one of its mem- 
bers individual income tax appeals in a particular 
assessment district. That member then presides at 
the hearings in that district. All hearings are open 
to the public and the decisions of the Board are printed 
verbatim in tax services. 

It has been the policy of the Board in all cases 
which come before it, and which require a decision, 
to file with the decision and its findings of fact, a 
written opinion setting forth the basic reasons for the 
Board’s conclusions. While the statute makes it 
optional on the Board’s part to file these written opin- 
ions, nevertheless, the Board deems it advisable in 
most of the cases that come before it for determina- 
tion, to write an opinion. In this manner interested 
persons are informed as to the specific grounds upon 
which the Board’s decision rests. 

Of importance to all who may at some time or 
other, either as parties or representatives, appear be- 
fore the Board, is the question of procedure involved 
in the taking of an appeal to this body. The provi- 
sions of Chapter 412 clearly outline the steps. The 
pertinent sections of this chapter provide as follows: 


“The provisions of this section,” (referring to Section 
73.015 (1), Laws of 1939), “shall be the sole and exclusive 
remedy for review of any decision or order of the Wisconsin 
board of tax appeals, except as otherwise provided in chapter 
76,” (chapter 76 refers to assessments levied against the prop- 
erty of railroads, sleeping car companies, etc.), “and no per- 
son shall contest, in any action or proceeding, any matter 
reviewable by the board urless such person shall first have 
availed himself of a hearing before the board as provided in 
section 73.01.” 


\nd referring now to Section 73.01 (6) (a), 1939 
Statutes, it is provided that, 


“Any person who has filed an application for abatement or 
a claim for refund with the tax commission or assessor of 
incomes and who is aggrieved by a determination of the com- 
mission or assessor denying such application for abatement 
or claim for refund, may, within thirty days after such denial 
but not thereafter, file a petition for review of the action of the 
commission or assessor and three copies thereof with the 
clerk of the board, and shall serve a copy thereof upon the tax 
commission, and in the case of petitions by persons other 
than corporations, upon the assessor of incomes of the proper 
county. Within thirty days after the service of said petition 
upon it the tax commission shall file an original and three 
copies of an answer to said petition with the clerk of the 
board and shall serve one copy thereof on the petitioner or 
his attorney or agent. Within thirty days after service of such 
answer, the petitioner may file and serve a reply in the same 
manner as the petition is filed. Such papers may be 
served as a circuit court summons is served, or by registered 
mail.” 
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Subsection (b) of this same statute provides that, 

“The petition shall set forth specifically the facts upon 
which the petitioner relies, together with a statement of the 
propositions of law involved, and shall be in such form as the 
board shall by rule designate.” 

The form of the petition that the Board has deemed 
most practical, and at the same time simple to follow, 
appears in the rules of procedure. 
for the filing of the petition. 


No fee is required 


All of the requirements of the petition specified in 
the rules have been given careful consideration by the 
Board and have been found necessary to efficient pro- 
cedure. When the petition is received in the office of the 
Board, the clerk immediately files the same, assigns to the 
appeal its docket number, and acknowledges receipt of 
the petition. The docket number thereafter appears on 
all papers filed in the appeal and identifies the case by 
number. Complete card index systems are maintained 
in the office of the Board and are open for public in 
spection. These cards classify corporation and indi 
vidual appeals separately. They are alphabeticalls 
arranged in two groups, one for pending appeals and 
the other for appeals disposed of. 

The importance of the Board’s work can be readily 
recognized upon examining the provisions of subsec 
tion (e) of subsection (5) of Section 73.01. This sec 
tion declares that: 

If the board construes a statute adversely to the conten- 
tion of the tax commission, the commission shall be deemed 
to acquiesce in the construction so adopted unless the com- 
mission seeks review of the order or decision of the board so 
construing the statute. The construction so acquiesced in 
shall thereafter be followed by the commission.” 

The statutory avenue by which appeals are carried 
to the Board is free from intricacy and easy to follow. 
The simple procedure provides an opportunity to any 
one who feels aggrieved by a determination of the 
Assessor of Incomes, or the Tax Department, to have 
a full, fair and speedy hearing and determination of 
such grievance. The Board painstakingly perfects the 
record so that in event of an appeal to the Circuit 
Court, all material facts and exhibits are properly pre- 
sented to that court. In keeping with this it is also of 
importance to remember that under the provisions of 
Section 73.01 (5) (a) of the statutes it is provided that 


“Subject to the provisions for judicial review contained in 
the statutes, the board shall be the final authority for the 
hearing and determination of all questions of law and fact 
arising under the tax laws of the state, except such as may he 
otherwise expressly designated.” 


When an appeal has been duly taken to the Board 
and the answer is filed by the state, as required bv 
statute, the case is ready to be placed upon the Board’s 
calendar for hearing. The hearing of the appeal is 
then set as soon as is practical under the circum- 
stances. A notice of trial is not required, nor need an 
application be made by either the petitioner or re- 


































































































































































































































































































































































spondent in order to have the appeal set for hearing. 
The Board takes care of this step in the procedure. 

\fter the appeal is set for a day certain, notices are 
sent by registered mail, by the Board’s clerk, to the 
interested parties. The Board gives ample notice so 
that parties may have sufficient time in which to pre 
pare their cases. In many instances notices of a hear 
ing to be held on a definite day have gone out more 
than two months prior to the time that the case is to 
be called for trial. In order to keep the calendar 
constantly moving forward, it 1s necessary that the 
Board be cautious in the matter of allowing adjourn 
ments. Because the Board must travel to various 
places within the assessment districts, and since it is 
desirous of keeping down its operating expenses, hear- 
ings must be arranged systematically. The Board 
perforce plans its calendars so that a number of ap- 
peals arising within a particular assessment district 
can be heard at the time that the Board will hold 
hearings in such district. Then, too, with new appeals 
continually being filed, it is necessary that the cal- 
endar of current cases be disposed of by the Board in 
the most efficient manner attainable. 

Up to the present time there have not been many 
requests for continuances; adjournments have been 
granted only when good and sufficient cause therefor 
is shown. The advance notice which the Board gives 
in setting appeals for trial is in a large measure re- 
sponsible for the limited number of requests for ad- 
journments. It is obvious that both the taxpayer and 
the state benefit from the Board’s action in keeping 
its calendars up to date. As has been often expressed, 
justice delayed is, to a substantial extent, justice denied. 

No hearings are rushed through. All parties are 
given an ample opportunity to try their cases in a 
judicial atmosphere. If it is desired by the parties, 
an opportunity to file briefs is granted. All appeals 
brought before the Board for determination are 1m- 
portant, both to the taxpayer and to the state. 
Consequently, independent of the amount involved, 
the parties are entitled to and they do receive from 
the Board, a full and fair hearing on all of the issues 
presented. After the case has been heard, it is care- 
fully studied and discussed by the full membership of 
the Board. Decisions are then filed in the office of the 
Board and copies of such decisions are promptly mailed 
to the interested parties and their representatives. 
No appeal is held under advisement beyond the time 
necessary for a comprehensive consideration of the 
issues involved. 

Appeals from the decisions and orders of the Board 
may be taken to the Circuit Court within thirty days 
from the date of entry thereof and not thereafter, by 
serving a notice of appeal upon the opposing party and 
filing the original thereof with the clerk of the Board. 
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An appeal may be taken by the Tax Commission, by any 
party to the proceeding before the Board, or by both 
the Tax Commission and such party. Appeals involv- 
ing taxes of corporations are taken to the Circuit 
Court of Dane County and appeals involving taxes of 
persons other than corporations are taken to the Cir- 
cuit Court where the taxpayer resides. There are 
other applicable. provisions in the law for appeals 
taken by non-resident individuals or fiduciaries. 

Upon receipt of a notice of appeal by the Board’s 
clerk, the complete record in the case is promptly 
transmitted to the Circuit Court. 

The duties of the Board, imposed by Chapter 412, 
pertaining to the review of assessments levied by the 
Wisconsin Department of Taxation against the prop- 
erty of railroads, telegraph, sleeping car and express 
companies, as well as light, heat and other similar 
companies are of major importance. Upon the filing 
of a petition for review by any such company, follow 
ing the levy of an assessment which has been deter 
mined by the Wisconsin Tax Department as provided 
by law, immediate hearings are scheduled bv the 
Board and the assessment is reviewed. The interested 
parties may present evidence to sustain their posi 
tions. The procedure outlined in Chapter 412, whereby 
the assessment is reviewed by the Board of Tax Ap 
peals instead of the Tax Department, is decidedly a 
forward step in matters of this kind, since it does away 
with the old system of having the same governmental 
agency levy the assessment and review it on appeal 
hy the aggrieved company. 

The principal office of the Wisconsin Board of Tax 
Appeals is in the State Capitol, at Madison, Wisconsin. 
Here complete records of all cases which are either 
pending or closed are kept. The Board is authorized 
by statute to sit anywhere in Wisconsin for the pur 
pose of holding its hearings, and the various counties 
supply the rooms in which the hearings are held. 

At the time of the Board’s organization, four hundred 
and fifteen cases which were pending before the Count) 

soards of Review and the Tax Commission were 
transferred to the Board for disposition ; many of these 
cases had been pending for several years. The Board 
realized the necessity of trying and determining these 
appeals carefully and expeditiously, and it therefore 
immediately proceeded with the preparation of its 
calendars for the trial of these cases. In consequence 
thereof, the Board has disposed of practically all of 
these appeals which were transmitted to the Board. 
and the few remaining old appeals to be tried have 
been set for trial for a day certain. The trial of new 
appeals, which have been coming in a steady flow, has 
not been delaved even though there were a great num- 


ber of cases transferred to the Board by the former 
(Continued on page 770) 
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State Tax Commissions ~ 
Their History and Reports: 


By LEWIS 
MASSACHUSETTS 
Special Tax Commissions 


In 1874, the governor and council were directed to 
appoint a commission of three to inquire into the 
expediency of revising and amending the laws of the 
state relating to taxation and exemptions therefrom. 
They were to report to the next general court. (Acts 
& Resolves of Massachusetts, 1874 Resolves, Ch. 70, 
p. 485; approved June 18, 1874.) 

Report: 1875, House Document 15, Report of the 
Commissioners Appointed to Inquire into the Expediency 
of Revising and Amending the Laws Relating to Tax- 
ation and Exemption Therefrom, 577 p. 

In 1896, the governor was directed to appoint a 
commission of five to obtain, collate, and report facts 
concerning taxation, present a summary of conclusions 
to be drawn therefrom, and suggest any advisable 
changes in the tax laws of Massachusetts. They were 
to report not later than October 1, 1897. (Acts & 
Resolves of Massachusetts, 1896 Resolves, Ch. 111, 
p. 646; approved June 4, 1896.) 

Report: 1897, Report of the Commission Appointed 
to Inquire into the Expediency of Revising and Amend- 
ing the Laws of the Commonwealth Relating to Tax- 
ation, 322 p. 

The Acts & Resolves of Massachusetts, 1907 Re- 
solves, Ch. 129, p. 1023, created a commission on 
taxation to review the whole subject of taxation in 
Massachusetts including state, county, and municipal 
taxes. They were to codify, revise, and amend the 
laws relating thereto and report with recommenda- 
tions on or before December 1, 1907. 

Report: 1908, Report of the Commission on Taxa- 
tion to Investigate the Subject of Taxation and to 
Codify, Revise and Amend the Laws Relating Thereto, 
234 p. 

The Acts & Resolves of Massachusetts, 1909 Re- 
solves, Ch. 142, p. 921, provided for a commission to 
examine the general laws of Massachusetts relating 
to taxation to ascertain the advisability of a classifica- 
tion of property for tax purposes and whether it was 
necessary or desirable to amend the constitution to 





* Continued from October issue. 


** Assistant Professor of Law and Librarian, Cornell Law School, 
Ithaca, N. Y. 


W. MORSE** 


accomplish that end. A report was to be printed 
and mailed in December, 1909. 

Report: 1909, Report of the Commission to In- 
vestigate the Laws Relating to Taxation, 80 p. 

The Acts & Resolves of Massachusetts, 1913 Re- 
solves, Ch. 131, p. 1180, directed the governor to 
appoint a “commission on the taxation of wild or 
forest lands” to consist of five members. It was to 
investigate the effect of the laws relating to the taxa- 
tion of wild or forest lands, and examine the systems 
of other states relating to such lands. The commis- 
sion was to draft an act providing such methods of 
taxation of wild or forest lands as would conserve 
and develop the forest resources of the state and 
recommend legislation on the acquisition of wild or 
forest lands by the state. The report should contain 
a compilation of statistics and other information and 
was to be made on or before the first Wednesday in 
January, 1914. The 1914 Resolves of Massachusetts, 
Ch. 1, p. 989, extended the time for this report to 
January 26, 1914. 


Report: 1914 Senate Document 426, Report of the 
Commission on the Taxation of Wild or Forest 
Lands, 98 p. 

The Acts & Resolves of Massachusetts, 1914 Re- 
solves, Ch. 93, p. 1028, appointed a commission con- 
sisting of the chairman of the gas and electric light 
commission, chairman of the public service commis- 
sion, the tax commissioner, and the attorney general 
to consider the taxation of signs and to report not 
later than January, 1915. 


Report: 1915 House Document 1037, Report of the 
Commission on Taxation of Signs, 25 p. 

The Acts & Resolves of Massachusetts, 1914 Re- 
solves, Ch. 121, p. 1038, directed the governor to ap- 
point a special commission of three to recommend 
changes in the laws relative to liens for labor and 
materials and mortgages to secure loans. The commis- 
sion was also to make such changes, revision, and 
codification of the laws relative to collectors’ deeds 
taking land for taxes and the procedure relative to 
such deeds and takings as it deemed advisable. The 
commission was to report to the next general court 
not later than January 7. 
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Report: 1915 House Document 1600, Report of the 
Special Commission Appointed to Consider and Recom- 
mend Changes in the Laws Relative to Liens, Mort 
gages and Tax Titles, 38 p. 

The Special Acts & Resolves of Massachusetts, 1915 
Resolves, Ch. 134, p. 455, created a special commission 
to investigate the advisability of changes in the exist- 
ing tax laws and to draft proposed laws for the taxa 
tion of incomes. The commission was to report with 
recommendations to the next general court not later 
than the first Wednesday in January, 1916. 


Report: 1916 House Document 1700, Report of the 
Special Commission on Taxation, 126 p. 

The Special Acts & Resolves of Massachusetts, 1919 
Resolves, Ch. 31, p. 310, directed the director of the 
bureau of statistics to ascertain the assessed value of 
land exempt from taxation which was owned by private 
and educational institutions in each city and town of 
Massachusetts, and the assessed value of such land 
acquired since January 1, 1916. They were to collate 
and report the same to the next general court on or 
before the first Wednesday in January. 

Report: 1920 House Document 334, Special Report 
of Bureau of Statistics Relative to Assessed Value of 
Land Owned by Private Charitable and Educational 
Institutions, 42 p. 

The Special Acts & Resolves of Massachusetts, 1919 
Resolves, CH. 47, p. 327, appointed a special commis- 
sion to investigate the matter of taxes paid to the 
Commonwealth under a mistake of law or fact. The 
commission was to ascertain the practices of Massa- 
chusetts, its cities and towns, and of other states and 
the Federal Government in relation to such cases. It 
was to ascertain the amount required to repay all taxes 
so collected and to recommend a general policy in re 
spect to such matters. It was to report its findings 
and recommendations to the next general court on or 
before January 10. 


Report: 1920 Senate Document 323, Keport of 
Special Commission to Investigate the Matter of Taxes 
Paid to the Commonwealth under Mistake of Law 
or Fact, 18 p. 

The Acts & Resolves of Massachusetts, 1922 Re- 
solves, Ch. 39, p. 743, created a special commission to 
investigate city and town expenditures and tax levies, 
the functions and duties ot cities and towns and the 
possibility of reducing or controlling municipal expendi- 
tures. The commission was to report its findings, 
with recommendations and drafts of legislation, to the 
next general court before the second Wednesday in 
January, 1923. 


Report: 1923 House Document 1240, Report of the 
Commission on Municipal Expenditures and Taxa- 
tion, 77 p. 
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The Acts & Resolves of Massachusetts, 1923 Re- 
solves, Ch. 58, p. 586, created a special commission to 
investigate and report to the general court not later 
than the second Wednesday in January, 1924, as to 
the advisability of providing by law for limiting the 
operation of the exemption from local taxation in 
Chapter 59, Section 5, Clause Third, of the General 
Laws to institutions chartered under the laws of 
Massachusetts the assets of which are permanently 
held for and devoted to public uses stated in said clause. 


Report: 1924 House Document 332, Report of the 
Special Commission to Investigate the Advisability of 
Limiting the Exemption from Local Taxation of Prop- 
erty of Literary, Benevolent, Charitable, and Scientific 
Corporations, 5 p. 

The Acts & Resolves of Massachusetts, 1924 Re- 
solves, Ch. 20, p. 593, directed the governor to appoint 
a special commission of five to investigate and report 
on the laws relative to the taxation of national banks. 
savings banks, and trust companies with a view to 
bringing about a more equitable system of taxation 
of such institutions. They were to file a report with 
the House of Representatives of the next general court 
not later than October 15, 1924, with recommenda 
tions of drafts of necessary legislation. 

Reports: 

1924 House Document 118, Preliminary Report of 
the Special Commission Appointed to Investigate the 
Operation of the Laws Relative to the Taxation of 
Certain Banking Institutions, 1 p. 

1925 House Document 233, Final Report of the 
Special Commission Appointed to Investigate the Opera- 
tion of the Laws Relative to the Taxation of Certain 
Banking Institutions, 34 p. 

The Acts & Resolves of Massachusetts, 1927 Re 
solves, Ch. 44, p. 488, created a special commission to 
investigate the entire subject of state, local and county 
taxation and revenues from fees and other sources 
with a view to recommending ways of simplifying tax 
laws, preventing evasions, and raising and distribut- 
ing the necessary revenue equitably and economically. 
The commission was to report to the general court 
not later than December 31, 1927. Ch. 49 of the same 
Resolves directed this commission to consider an excise 
tax on the use of public ways by motor vehicles and 
include recommendations in relation thereto in its report. 

Report: 1928 House Document 490, Report of the 
Special Commission Appointed to Investigate the En- 
tire Subject of State, County and Local Taxation, and 
Revenue from Fees and Other Sources, 47 p. 

Chapter 31 of the 1928 Resolves of Massachusetts 
continued the above commission and its work provid- 
ing for a report before December 1, 1928. 

Report: 1929 House Document 1075, Report of the 
Special Commission Appointed to Investigate the 
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Entire Subject of State, County and Local Taxa- 
tion, 107 p. 

Chapter 37 of the 1929 Resolves of Massachusetts 
continued the above commission and its work, and 


provided for its report to the general court not later 
than December 31, 1929. 


Report: 1930 House Document 900, Report of the 
Special Commission Directed to Continue the In- 
vestigation of the Entire Subject of State, County and 
Local Taxation and Revenues from Fees and Other 
Sources, 136 p. 

The Acts & Resolves of Massachusetts, 1928 Re- 
solves, Ch. 30, p. 550, created a special commission to 
study the matter of fees charged for licenses and per- 
mits, the proceeds of which form part of the income of 
cities and towns, and to consider the advisability of 
revising such fees and charges so as to represent a 
fair equivalent for the privileges granted and the serv- 
ice rendered. The commission was to report the result 


of its investigations to the general court before Decem- 
ber 1, 1928. 


“No report found.”—Letter from Commissioner of Corpora- 
tions and Taxation, Boston, Massachusetts, dated January 6, 1940. 
The Acts & Resolves of Massachusetts, 1928 Re 
solves, Ch. 48, p. 557, created a special commission to 
investigate municipal expenditures and undertakings 


and to report to the general court not later than 
December 1, 1928. 


Reports: 

1929 House Document 84, Preliminary Report of 
the Special Commission Established to Investigate 
Municipal Expenditures and Undertakings and the 
Appropriation of Money under Municipal Authority, 
and Report of Said Commission on Appointments by 
Town Boards of Any of Their Members to Other 
Town Offices and Positions, 4 p. 

1929 House Document 1150, Final Report of the 
Special Commission Established to Investigate Municipal 
Expenditures and Undertakings and the Appropria 
tion of Money under Municipal Authority, 53 p. 

The Acts & Resolves of Massachusetts, 1930 Re- 
solves, Ch. 57, p. 602, created a special commission to 
examine the subject of state, county, and local taxa- 
tion and particularly the proposed changes in the cur- 
rent House Document 1324 and the subject matter. 
The commission was to make a report to the general 
court not later than the first Wednesday in Decem- 


ber, 1930. 


Report: 1931 House Document 200, Report of the 
Special Commission Directed to Study the General 
Subject of State, County and Local Taxation and the 


Taxation of Personal Income and of Corporations, 10 p. 
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Chapter 30 of the 1931 Resolves, p. 767, created a 
commission of seven to continue the above investiga- 
tion and study of the general subject of state, county 
and local taxation, and added the duty of considering 
such changes in the laws as would better and more 
equitably distribute the burden of taxation and pro 
vided for a report to be made not later than the first 
\Vednesday in December, 1931. 

Report: 1932 House Document 1160, Report of 
Special Commission on Taxation, 34 p. 

The Acts & Resolves of Massachusetts, 1932 Re- 
solves, Ch. 13, p. 462, authorized the Attorney Gen- 
eral, Commissioner of Corporations and Taxation, 
and the Commissioner of the Metropolitan District 
Commission to act as a commission to make an in- 
vestigation relative to providing certain annual pay- 
ments to certain towns on account of construction of 
additions to the metropolitan water system. 


Report: 1933 House Document 228, Special Report 
of an Investigation Relative to Providing for Certain 
Annual Payments by the Commonwealth to Certain 
Towns on Account of the Construction of Certain Ad- 
ditions to the Metropolitan Water System, 11 p. 


The Acts & Resolves of Massachusetts, 1932 Re- 
solves, Ch. 52, p. 477, created a special joint committee 
to investigate the general subject of public expendi- 
tures by state, city, county, town or district and to 
consider ways of curtailing and reducing such expendi- 
tures. The commission was to report the results of 
its investigation to the general court not later than 


December 31, 1932. 


Report: 1933 House Document 1250, Report of the 
Joint Special Committee on Public Expenditures, 135 p. 

The Acts & Resolves of Massachusetts, 1933 Re- 
solves, Ch. 11, p. 704, created a special commission to 
investigate taxation by the town of Russell of a dam 
and other structures owned in said town by the City 
of Springfield. It was to report to the general court 
not later than the first Wednesday of December, 1933. 

Report: 1934 Senate Document 35, Report of the 
Special Commission Relative to Taxation by the Town 
of Russell of the Dam and Other Structures of the 
Cobble Mountain Development, 11 p. 

The Acts & Resolves of Massachusetts, 1933 Re 
solves, Ch. 55, p. 726, created a special commission to 
investigate the subject of public expenditures and 
ways of curtailing them, and to investigate certain 
other matters and report to the general court not later 
than December 31, 1933. 

Report: 1934 Senate Document 250, Report of the 
Special Commission on Public Expenditures, 121 p. 

The Acts & Resolves of Massachusetts, 1935 Re- 
solves, Ch. 63, p. 738, created a special commission to 
investigate the governor’s message as it relates to 
























































































































































































































































































































758 TAX ES—The 






increasing the income tax rate so as to bring it into 
proportion with the real property tax rate and also 
certain Senate documents relating to taxation. The 
commission was also to investigate proposals of tax- 
ation of intangibles on their capital value, or income 
thereof, or any other phase of the problem of taxation 
which the commission deemed should be given con- 
sideration. The commission was to report to the gen- 
eral court before the first Wednesday of December, 1935. 

Report: 1936 House Document 143, Report of the 
Special Commission Relative to Taxation of Tangible 
and Intangible Property and Certain Related Mat- 
ters, Ol p. 

The Acts & Resolves of Massachusetts, 1936, Ch. 38, 
p. 620, authorized the Commissioner of Corporations 
and ‘Taxation and the state racing commission to make 
a joint investigation relative to taxes on amounts re- 
ceived from the parimutuel machines at horse and 
dog racing tracks. 

Report: 1937 House Document 405, Special Re- 
port of the State Racing Commission and the Com- 
missioner of Corporations and Taxation Relative to 
Taxes Imposed by the Commonwealth on Wagers at 
Horse and Dog Kacing Meetings, 7 p. 

The Acts & Resolves of Massachusetts, 1936 Re- 
solves, Ch. 59, p. 629, created a special commission to 
investigate the advisability of revising laws relative 
to the reimbursement of municipalities for loss of 
taxes by reason of land therein owned by the state or 
a subdivision thereof. The commission was to report 
to the general court before the first Wednesday of 
December, 1936. 


Report: 1937 House Document 1044, Report of the 
Special Commission Investigating Certain Problems 
\rising froma the \cquisition or Ownership of Prop- 
erty in a Municipality by the Commonwealth or a 
Political Subdivision Thereof, 3 p. 

The Acts & Resolves of Massachusetts, 1930 Re 
solves, Ch. 72, p. 635, created a special commission to 
study the entire subject of state, local and county tax- 
ation and expenditures, and to recommend a tax sys- 
tem which would reasonably distribute the tax burden. 
The commission was to report to the general court 
not later than January 15, 1937. 


Report: 1937 House Document 1594, Report of the 
Special Commission on State, County and Local Tax- 
ation and Public Expenditures, 67 p. 

The Acts & Resolves of Massachusetts, 1937 Re- 
solves, Ch. 3, p. 615, created a “Special Commission 
on Taxation and Public Expenditures” to investigate 
the subject of taxation of Massachusetts and its sub- 
divisions and of the general subject of expenditures 
therein including the assessment, collection and dis 


tribution of such taxes, the laws and practices relating 
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to budgets, the functions, activities of departments, 
officers, commissions and boards of the state. The 
commission could from time to time submit special 
reports and recommendations. It was to report the 
results of its investigation to the general court not 
later than February 15, 1938. 

Ch. 12 of 1937 Resolves extended the scope of this 
commission to a consideration of the report of the 
special commission established by Chapter 72 of 1936 
Resolves of Massachusetts. 

Ch. 53 of the 1937 Resolves extended the scope of the 
above commission to a consideration of the powers and 
duties of the housing authorities in Massachusetts. 


Ch. 58 of 1937 Resolves extended the scope of the 
above commission to include a consideration of house 
documents relative to corporation, income, and other 
taxes and relative to a payment of a motor vehicle 
excise tax, and relative to an excise on registered 
trailers in lieu of a local tax thereon. 

Reports: 1938 House Documents, Report of the 
Special Commission on Taxation and Public Expendi 
tures, Nos. 1583, 26 p.: 1702, 213 p.: 1703, 256 p..: 
1704, 11 p.: 1705, 61 p.; 1700, 46 p.: 1707, 46 p.: 1708, 
99 p.; 1709, 49 p.; 1710, 38 p.; 1711, 33 p.; 1712, 100 p. : 
1713, 102 p.: 1714, 87 p.: 1715, 71 p.: 1716, 88 p.: 1717, 
13 p. 

The 1938 Acts of Massachusetts, Ch. 38, p. 723, 
directed a commission consisting of the Chairman of 
the Commission on Administration and Finance, the 
Commissioner of Corporations and Taxation, and the 
\ttorney General to study and recommend changes 
ir the law relative to the method of determining and 
apportioning state taxes. 

“No report was ever filed by the special commission ap 
pointed under Resolve 38 of the Acts and Resolves of 1938.” 
—Letter from Commissioner of Corporations and Taxation, 
Boston, Massachusetts, dated March 25, 1940. 

The 1939 Acts of Massachusetts, Ch. +4, p. 815. 
directed the governor to appoint a commission of 
seven to investigate the possibility of providing for 
certain payments in lieu of taxes on lands held in 
Granville and Tolland for water supply or water shed 
purposes and also on the problem of taxation in gen 
eral on land held for public purposes. This commis 


sion is to report before the first Wednesday in 
December, 1940. 


Board of Commissioners 


By Chapter 208 of the Acts of 1804, p. 131, the 
Treasurer and Auditor of the Commonwealth were 
constituted a Board of Commissioners to assess a tax 
upon corporations. The Act did not require a report 
but the Commissioners nevertheless did report to the 
l.egislature. 
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Reports of Massachusetts Board of Commissioners 














Place & ; 
Year Period Date of No. of Report Paging 
Covered Pub. 
1865 House Document 126 95 p 
1865 Senate Document 60 39 p 


lax Commissioners and 
Commissioner of Corporations 


In 1805, the law was amended so that under Chap- 
ter 283, p. 661, the work previously done by the Board 
of Commissioners was assigned to the Treasurer who 
was designated Tax Commissioner in addition to con- 
tinuing as Treasurer. He was authorized to appoint 
a deputy tax commissioner. 

In 1870, Chapter 224, p. 154, made the Deputy Tax 
Commissioner the Commissioner of Corporations. 
Thereafter until 1890 the Deputy Tax Commissioner 
rendered a report to the Treasurer which in turn was 
incorporated in the report of the Treasurer to the 
Legislature. 

In 1887, the was directed to 
report to the next general court a revision and codifica- 
tion of the existing laws relating to the collection of 


Tax Commissioner 


taxes and other assessments with such amendments 
as will secure greater simplicity and certainty in col- 
lecting taxes and other assessments. (Acts & Resolves 
of Massachusetts, 1887 Resolves, Ch. 73, p. 1161; ap- 
proved June 6, 1887.) 


Reports of Tax Commissioner and Commissioner 
of Corporations 








Period 





Covered Place & No. of 
Year (For year Date of Report Paging 
ending) Pub. 
186 Hec. 31, * Boston, 1866 House 125 57 p 
1866 Dec. 31, ’6¢ Boston, 1867 House 50 67 p 
1867 Dec. 31, °67 Boston, 1868 House 55 66 p 
1868 Dec. 31, ‘68 Boston, 1869 House 33 71 p 
1869 Dec. 31, ’6' Boston, 1870 House 81 68 p 
1870 Dec. 31. °70 Boston, 1871 House 33 69 p 
1871 Dec. 31, '71 Boston, 1872 House 175 75 p 
1872 faec.. $1,. °72 Boston, 1873 House 61 75 p 
187 Dec. 31, ’73 Boston, 1874 House 125 142 p 
187 Dec. 31, ‘74 Boston, 1875 House 125 167 p 
1875 Dec. 31, °75 Boston, 1876 House 100 176 p 
187¢ Dec. 31, '76 Boston, 1877. House 100 179 p 
1877 Dec. 31, °77 Boston, 1878 Pub. Doc. 35 191 p 
1878 Dec. 31, ‘78 Boston, 1879 Pub. Doc. 35 202 p 
1879 Dec. 31, °79 Boston, 1880 Pub. Doc. 16 205 p 
1880 Dec. 31, ’80 Boston, 1881 Pub. Doc. 16 218 p 
1881 Dec. 31, ’S1 Boston, 1882 Pub. Doc. 16 221 p 
1882 Dec. 31, ’82 Boston, 1883 Pub. Doc. 16 227 p 
1883 Dec. 31, '83 Boston, 1884 Pub. Doc. 16 249 p 
1884 Dec. 31, *84 Boston, 1885 Pub. Doc. 16 256 p 
1885 Dec. 31, ’85 Boston, 1886 Pub. Doc. 16 262 p 
1886 Dec. 31, ’86 Boston, 1887 Pub. Doc. 16 271 p 
1887 Dec, 31, '87 Boston, 1888 Pub. Doc. 16 281 p 
1888 Dec. 31, ’88 Boston, 1888 Pub. Doc. 16 293 p 
1889 1889 House 5, Spec. 42 p 
1889 Dee. 31, *89 Boston, 1890 Pub. Doc. 16 299 p 


Chapter 100 of the Acts of 1890, p. 134, provided 
ior the appointment of a Tax Commissioner who 


He 
succeeded to the powers and duties formerly per- 
iormed by the Treasurer as tax commissioner, by the 


should also be commissioner of corporations. 
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deputy tax commissioner, and by the commissioner 
of corporations. The Treasurer ceased to be tax com- 
missioner and the office of deputy tax commissioner 
was abolished. 

The 1909 Resolves of Massachusetts, Ch. 66, p. 889, 
directed the Tax Commissioner to investigate the sub- 
ject of exemption from taxation of educational and 
public institutions in respect to the financial condi- 
tions of cities and towns where such institutions were 
located and to inform the next general court whether 
any undue burdens were imposed on such cities and 
what legislation would be expedient in the premises. 

The Acts & Resolves of Massachusetts, 1911 Re- 
solves, Ch. 55, p. 1058, directed the Tax Commissioner 
to investigate voluntary associations organized or do- 
ing business in the state under a written instrument 
or declaration of trust with a view to determining the 
legal status of such associations and whether their 
further regulation and control was necessary in the 
public interest. The Commissioner was to report the 
result of his investigation to the general court on or 
before the second Saturday of January, 1912. 

The Acts & Resolves of Massachusetts, 1911 Re- 
solves, Ch. 158, p. 1103, directed the Tax Commis- 
sioner to investigate the subject of taxation of foreign 
corporations and report to the next general court on 
or before the first Wednesday in January what 
changes, if any, should be made in the laws relating 
thereto and whether any change in relation to the 
taxation of incomes was desirable. 


Reports of the Tax Commissioner 








Period 





Covered Place & No. of 
Year (For year Date of Report Paging 
ending ) Pub. 
1890 Dec. 31, ’90 Boston, 1891 Pub. Doc. 16 311 p 
1891 Dec. 31, ’91 Boston, 1892 < ss 319 p 
1892 Dec. 31, °92 Boston, 1893 _ = 287 p 
1893 Dec. 31, °93 Boston, 1894 Ss stg 277 p 
1894 Dec. 31, ’94 Boston, 1895 - " 275 p 
1895 Dec. 31, ’95 Boston, 1896 seg aes 285 p 
1896 Dec. 31, ’96 Boston, 1897 ‘4 . = 295 p 
1897 Dec. 31, ’97 Boston, 1898 we - - 317 p 
1898 Dec. 31, '98 Boston, 1899 329 p 
1899 Dec. 31, °99 Boston, 1900 347 p 
1900 Dec. 31, ’00 Boston, 1901 356 p 
1901 Dec. 31, ’01 Boston, 1902 ty . % 346 p 
1902 Dec, 31, ’02 Boston, 1903 5 “ sia 355 p 
1903 Dec. 31, ’03 Boston, 1904 384 p 
1904 Dec. 31, ’04 Boston, 1905 384 p 
1905 Dec. 31, ’05 Boston, 1906 446 p 
1906 Nov. 30, 06 Boston, 1907 510 p 
1907 Nov. 30, ’07 Boston, 1908 512 p 
1908 Nov. 30, ’08 Boston, 1909 a i = 578 p 
1909 Nov. 30, ’09 Boston, 1910 - 598 p 
1910 Nov. 30, ’10 Boston, 1911 House 1935, Spec. 624p 
1910 1910 68 p 
1911 Nov. 30, ’11 Boston, 1912 Pub. Doc. 16 128 p 
1912 Nov. 30, ’12 Boston, 1913 co. wie 120 p 
1912 Boston, 1912 Spec. 33 p 
1913 Nov. 30, °13 Boston, 1914 Pub. Doc. 16 134 p 
1913 1913 House 1773, Spec. 15 p 
1914 Nov. 30, ’14 Boston, 1915 Pub. Doc, 16 142 p 
1915 Nov. 30, '15 Boston, 1916 “ Tee 130 p 
1916 Nov. 30, '16 Boston, 1917 156 p 
1917 Nov. 30, '17 Boston, 1918 180 p 
1918 Nov. 30, °18 Boston, 1919 176 p 
1919 Nov. 30, ‘19 Boston, 1920 a < a 204 p 
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The Acts & Resolves of Massachusetts, 1912 Re- 
solves, Ch. 50, p. 883, directed the Tax Commissioner 
to investigate the question of reimbursing cities and 
towns for tax losses on the property of private chari- 
table corporations and educational institutions in such 
localities and also the advisability of making such cor- 
porations subject to taxation. He was to report the 
result of his investigation to the next general court 
on or before the first Wednesday in January. 


Department of Corporations and Taxation 


Under Chapter 350 of the Acts of 1919, p. 384, the 
Department of Corporations and Taxation was cre- 
ated and the Commissioner of Corporations and 
Taxation succeeded to the duties of the Tax Commis- 
sioner and the Commissioner of Corporations. 

The 1927 Kesolves of Massachusetts, Ch. 41, p. 480, 
directed the Department of Corporations and Taxa- 
tion to investigate the recommendations in the in- 
augural address of the governor relating to municipal 
expenditures and indebtedness, audit control of such 
expenditures and municipal accounts and budgets, 
and the assessment and collection of betterments. 
The Department was to report to the general court 
before December 1, 1927. 

The Acts of Massachusetts, 1930, Ch. 402, p. 489, 
directed the Commissioner of Corporations and Tax 
ation to consider ways and means for raising revenue 
from sources other than real estate to provide for the 
cost of giving adequate assistance to persons over 
seventy, and to provide for maintenance of the Bu- 
reaus of Old Age Assistance set up under each board 
of public welfare. 

The 1930 Resolves, Ch. 17, p. 582, directed the Com 
missioner of Corporations and Taxation to investigate 
the advisability of requiring payment of local taxes on 
real and personal property to be made in two or more 
installments with a view to reducing interest charges on 
municipal loans, and to make a report to the general court 
before the first Wednesday in December, 1930. 

The 1931 Acts, Ch. 398, p. 554, directed the Com 
missioner of Corporations and Taxation to consider 
ways of permanently raising the revenue required by 
the Commonwealth and cities and towns to provide for 
financing the old age assistance act. He was to report to 
the general court his findings and recommendations not 
later than the first Wednesday of December, 1932. 

The constitutional amendment adopting biennial 
sessions of the Legislature became effective in 1939, 
but the Commissioner is still required to make an 
annual report under General Laws, Ch. 58, Sec. 29. 
Under General Laws, Ch. 30, Sec. 32, as amended by 
Sec. 4 of the Acts of 1939, this report is to be depos 
ited with the State Secretary between the end of the 
fiscal vear and the second Wednesday of the follow 





December, 1940 


ing January and in each odd-numbered year trans 
mitted by the Secretary to the Legislature on or 
before the third Wednesday in January. 

The Commissioner is also required in the year 194] 
and in each fourth year thereafter on or before 
April first to report to the Legislature an equalization 
or apportionment upon the several towns. (Gen. 
Laws, Ch. 58, Sec. 9, as amended by Ch. 346 of 1939 
Acts. ) 


Reports of Commissioner of Corporations and Taxation 














Period Place & 
Covered Date of No. of 
Year (For year Pub. Report Paging 
ending ) 
1920 Nov. 30, ’20 Pub. Doc. 1¢ 226 p 
1921 Nov. 30, ’21 Boston, n. d. "= ny 250 p 
1922 Nov. 30, ’22 . ~~). 177 p 
1923 Nov. 30, ’23 “~ oo 105 p 
1924 Nov. 30, ’24 sas eee 153 p 
1925 Nov. 30, ’25 n. p., n.d. > init 151 p 
1926 Nov. 30, ’26 e pal ate 165 p 
1927 Nov. 30, ’27 Siar 217 p 
1928 Nov. 30, ’28 1928 “ > 1 243 p 
1928 1928 House Doc. 192, 23 p 
Spec. 
1929 Nov. 30, ’29 Pub. Doc. 16 240 p 
1930 Nov. 30, ’30 n. p., n.d. ha) ee 310 p 
1931 Nov. 30, '31 1931 “ si 256 p 
1931 1931 House Doce. 1, 19 p 
Spec. 
1931 1931 Senate Doc. 9, 20 p 
Spec. 
1932 Nov. 30, °32 Pub. Doc. 16 287 p 
1933 Nov. 30, ’33 n. p., m. a. i sig i 297 p 
1933 House Doc. 410, 63 p 
Spec. 
1934 Nov. 30, °34 n. p., n. d. Pub. Doc. 16 315 p 
1935 Nov. 30, ’35 . - bis 315 p 
1936 Nov. 30, '36 n. p., n. a. = 331 p 
1937 Nov. 30, ’37 n. p., n.d. a 357 p 
1938 Nov. 30, °38 n. p., n. d. 379 p 


Board of Tax Appeals 

In 1930, a Board of Tax Appeals was set up to con 
sist of three members appointed by the governor. 
They were to make an annual report with suggestions 
and recommendations for the alteration of tax laws. 
They were to have jurisdiction to decide appeals from 
all questions of taxation. 





Reports of Board of Tax Appeals 








Period 





Covered Place & No. of 
Year (For year Date of Report Paging 
ending) Pub. 
1931 Nov. 30, °31 Boston, n.d. Pub. Doc. 14x 3p 
1932. Nov. 30, ’32 = ee “iy CRS +p 
1933 Nov. 30, ’33 i 4p 
1934 Nov. 30, ’34 4p 
1935 Nov. 30, ’35 7p 
193¢ Nov. 30, '36 8 p 


Appellate Tax Board 

An Appellate Tax Board, in the Department of Cor 
porations and Taxation, but not subject to the control 
of the Commissioner, was created under Chapter 400 
of the Acts of 1937, at p. 453. The duties of the 
former Board of Tax Appeals, abolished by the same 
act, were transferred to the new Board. The Board 
is required to make an annual report to the Legislature 


(Continued on page 763) 
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Lewis Gluick, C. P. A., Shop-Talker 


start 
Arnold of Providence, R. 1.: 


We want to out with a letter from P. F. 


“You will recall that a Reciprocal Tax Convention was 
ratified by the United States and Canada August 13, 1937, 
which had the effect of reducing the rate of withholding on 
income payable to a Canadian citizen from 10% to 5%, 
effective from January 1, 1936. The Treasury Department 
Regulations, which gave effect to this Convention, were 
contained in T. D. 4766, approved October 7, 1937, and were 
promulgated in Mim. 4672, October 9, 1937. 

“On behalf of one of our customers, we filed refund claims 
in the latter part of 1937 for the purpose of obtaining the 
amount of excess withholding for the year 1936, and after a 
long period of negotiations, discussion, and correspondence 
with the Treasury Department, finally had the refunds allowed, 
and in due course the checks came through, in the current 
year of 1940. The refunds were paid by two checks, one of 
which came through before June 26 when the withholding 
rate on non-resident aliens was increased from 10% to 164%, 
except on Canadians, and the other came through after that 
date. The Government, of course, allowed interest on the 
amounts of the refunds, but to our surprise and somewhat 
to our amusement, itself withheld from the interest payable 
on the refunds at the rate of 10% on the first refund and at 
the rate of 1614%4% on the second refund, this despite the fact 
that the transaction which resulted in the refunds had as its 
principle the reduction of the withholding rate from 10% to 
5%. The amount involved, being small, we, of course, took 
no action although it might be interesting to you as an illus- 
tration of what we get sometimes these days from the Inter- 
nal Revenue Department. 

“This letter is prompted by your invitation to tell you 
about interesting or unusual matters in connection with tax 
work.” 


We’d like to get a lot more like this. 


We See by the Papers 

The late Will Rogers’ favorite line was, “All I know 
is what I read in the paper”. Lately it has been ours, 
of necessity, and especially taxwise. In a few days 
we will once more be in regular touch with a full tax 


service. Meanwhile we’ve some nice cases to chat 
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about, with Godfrey Nelson of the New York Times 
getting several assists. (Aside to the scorer, the 
errors if any are the Shoptalker’s). 

On October 25, the T. N. E. C. issued a statement on 
concentration and composition of individual incomes. 
We quote: 

“The fact that the concentration of income differs in the 
various phases of the business cycle might lead to a con- 
sideration of the desirability of a flexible system of income 
taxation, it is suggested. That is, a system whereby income 
taxes would be raised during periods of prosperity and 
lowered during periods of depression. By diminishing the 
fluctuation in income concentration, a flexible rate may, if 
accompanied by other essential measures, reduce the intensity 
of the cyclical movements in business activity.” 

There is a crumb of comfort in the otherwise terrible 
tax law which went into effect on October 9. Consoli- 
dated returns are permitted for 1940 excess profits 
taxes, not to be confused with the old tax of similar 
name still in force, based on declared value of capital 
stock. Maybe before the Shoptalker’s rapidly diminish- 
ing hair is entirely gone or white, we will return to 
the 1929 style of consolidations. 

The Associated Press on October 28, reported that 


“Corporate managers have cut Uncle Sam in for a fat share 
of profits, dimming the hopes of shareholders for extra 
Christmas dividends.” 

But you can buy Christmas Anti-Tuberculosis Seals 
anyhow. 

“Saratoga Springs, N. Y. Nov. 3 (AP)—Morris S. Tre- 
maine, State Controller, is under an oxygen tent in a local 
hospital with a heart ailment, Dr. Arthur J. Leonard reported 
today. Mr. Tremaine, whose election as Controller for seven 


terms since 1926 set a State office-holding record, entered the 
hospital on Thursday.” 


30th of the following appeared in the New York 
Times for November 3. 


“Portsmouth, N. H. (AP).—Phillip M. Traston, Tax Col- 
lector, found a porcupine and a note in his parked car 



































































































































































































































































































































































recently. The note said: ‘I owe you 20 cents for a poll tax. 
The nose of this porcupine, according to State law, is worth 
20 cents. Take the nose off and turn it over to the State, 
collect the 20 cents and we will be even. New Hampshire 
pays a bounty on porcupines.” 

“Ann Arbor, Mich.—Except for an act of the English 
Parliament, the automobile might have been developed fifty 
years earlier than it was, records in the University of Michi- 
gan transportation library have disclosed. Old books and 
prints in the library indicate that in England from 1825 to 
1840 there were more than seventy steam busts in regular 
commercial use. 

“Records further show that these steam automobiles, crude 
at first, had been so much improved by around 1840 that the 
stagecoach owners and innkeepers, fearing the competition, 
brought pressure upon Parliament, which taxed the steam 
cars out of existence.” 

* 


On October 28, the Tax Policy League announced 
the end of its independent existence. Hereafter it 
will be the Tax Institute of the University of Penn- 
sylvania. Mabel L. Walker will continue as director. 

The Guaranty Trust Co. of New York says the ex- 
cess profits taxes are neither feared nor opposed by 
business which accepts the principle that the defense 
program shall not be used as an opportunity for 
private enrichment. 


Army and Navy Taxes 

There is a widespread impression that compensation 
paid to members of the military services is exempt 
from income taxes. The impression seems to be based 
on the idea, “If not, they should be”. However noth- 
ing could be more erroneous. 

We quote from the Navy Bureau of Supplies and 
Accounts Manual, Article 2151-2(V): 

“On transfer pay accounts of officers, nurses and enlisted 
men of the first three pay grades the following entry will 
be made: “Total taxable pay earned since January 1, 19 
$ (Married) or (Single)’.” 

The first three pay grades are those in which the 
base pay is such as would make the total annual pay 
over $1,000. 

And now we quote from S. & A. Memo. No. 451 of 
April, 1940, Article 2178-0: 

“For the purpose of these returns on Treasury Form 1099, 
the personal cash allowances for admiral and vice-admiral, 
rental and subsistence credited to officer, subsistence, quar- 
ters and commuted rations credited to enlisted men; mileage, 
per diem allowance, etc., should not be included. For civil 
employees the value of quarters and other allowances credited 
on the rolls shall be reported as compensation. 

“Treasury Form 1096 will be signed (name and rank) but 
need not be sworn to when transmitted by an officer of the 
Navy or Marine Corps.” 

Furthermore Naval Reserve Officers claiming a de- 
pendent mother must furnish an affidavit including 
among other things an answer to this question: 

“15. In what internal revenue district was your income tax 
return filed? (page 921 of Manual). 

We understand that the Army has similar if not 
identical rules. 
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Cases 


Smoke Spuds? Read the Axton-Fisher case decided 
by the Processing Tax Board of Review on October 18. 
(403 CCH § 8018.) 

The Stewart case decided by the Board of Tax Ap- 
peals on October 11 (403 CCH { 7535-F) is chock-full 
of human interest. The taxpayers loaned money to 
a bank cashier! When this “fine banker, a man of 
integrity, honesty and wealth” died his defalcations 
were discovered. 

Lending money to relatives and friends may be a 
fine thing to do morally and ethically, but when they 
fail to repay, the loss is rarely deductible. See case of 
Graham decided by the Board of Tax Appeals on 
September 24. (403 CCH § 7512-E.) 

We like the Hughes Spalding decision handed down 
by the Fifth Circuit on October 21 (404 CCH § 9721), 
for two reasons. The first is the speed with which 
the appeal was decided (seven months); and the 
second, more important, the simple justice of uphold- 
ing the taxpayer. 

One of the once familiar sights of Washington, 
which we have sadly missed the last few times we 
were there, were the big comfortable interurban elec- 
tric trains to Baltimore and Annapolis. The case of 
the W. B. & A. Realty Co., which succeeded to the 
realty holding of the W. B. & A. Electric Railroad 
Co. tells a sad story of liquidation which the Circuit 
Court for Maryland held on October 23, was not doing 
business for capital stock tax purposes. We doubt if 
the Commissioner will acquiesce. (404 CCH § 9724.) 

The Hills Corporation case decided by the Tenth Cir- 
cuit on October 23, is another example of how expensive 
it is not to keep good accounts. Had the taxpayer 
“established the cost to it of the building .. . it 
would be entitled to deduct that cost .’, (404 
CCH { 9726.) 

We have no particular recollection of what great 
silent movies John Gilbert played in, but we do recail 
his name as one of the great ones prior to the “talkies.” 
We do recall with pleasure numerous musical comedies 
in which we saw Ina Claire decorate the stage. Hence 
the case of Miss Claire (otherwise Mrs. Gilbert) is 
“personality-interesting” (to coin a word) and doubt- 
less many a reader of our generation will find it so. 
The vounger generation in community property states 
should find it important technically. Court of Claims, 
October 7. (404 CCH { 9699.) 

One of the most pungent dicta that we have ever 
met came from Judge Clark of the U. S. District 
Court of New Jersey on June 28. In the Steinbach 
case (everybody who has ever been to Asbury Park 
knows the biggest department store) he said “Tares 


are paid with money, not vital statistics.” (404 CCH 
{ 9682.) 
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On October 7, the Fourth Circuit reversed 40 BTA 
59 in the Reynolds case (404 CCH { 9703). This dealt 
with contingent versus vested interest of a remainder- 
man in North Carolina. It seems to have been a 
victory for the taxpayer but we caution you to study 
it carefully before relying on it in any other state. 
Also, watch for an appeal. 

We have never been able to get rid of a debt except 
by paying it, and never expect it to be otherwise. So 
personally we have no great interest in the matter of 
Pinkney Packing Co. decided by the Board of Tax 
Appeals on September 2 (403 CCH J 7535), and Triple 
Z Products decided by the Southern District of N. Y. 
on September 9. (404 CCH $9705.) In both cases, 
the corporations won. 


Taxes in Texas 


Brownwood, Texas, at present is having a boom 
such as few except mining or oil communities ever 
experience, but the reason this time is the huge canton- 
ment being built by the Army. We'll bet that T. C. 
Wilkenson, a lawyer of that city, is so busy with the 
boom that he has well nigh forgotten the Walker case, 
lost by his client, “for lack of evidence”. (404 CCH 
{ 9709.) 

Belatedly we find the case of White decided by the 
U.S. District Court at Dallas on March 18. We quote 
from “the Court”, the name of the judge not being 
noted in 404 CCH § 9708. 


“Both sides, the court judicially knows to have had good 
lawyers, able fine lawyers, they do not have better lawyers 
than there were in those cases. Those gentlemen made some 
money for Mr. White. They got him $125,000 in cash plus 
the building and plus the bank stock. I don’t see why he 
should not pay an income tax on it.” 


We have never smoked quite as many cigars as since 
we came to the Lone Star State. The reason is a pro- 
test against the cigarette tax, 3¢ per pack on the ordi- 
nary brands. (Texas CT § 55-000.) However we like 
the absence of a state income tax. 

We are, as previously noted, a teetotaller so taxes 
on alcoholic beverages can’t affect us. Nevertheless 
we are stupified by the following: 


“License authorizing the manufacture of beer upon each 
establishment in excess of five, $50,000.” 


Will someone tell if anyone ever paid this annual fee? 
(Texas CT { 35-000.) 


State Tax Commissions — Their 
History and Reports 
(Continued from page 760) 

By the authority of the Constitution of Massachu- 
setts, 1780, Part II, Ch. 1, Sec. 1, Act IV, assessments 
and valuation of estates had to be made at least every 
ten years or oftener as the General Court might order. 
In the early days of the Legislature it was customary 
to appoint a committee to make such a report upon 
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which the General Court based its assessments. After 
the establishment of the office of Tax Commissioner 
and Deputy Tax Commissioner, they were called upon 
to report in several instances under special action of 
the Legislature. Finally in 1881 a triennial apportion- 
ment was provided for to be submitted regularly to 
the General Court by the Deputy Tax Commissioner. 
This triennial apportionment has continued, with the 
exception of special occasions, down to 1939 except 
that the Tax Commissioner and later the Commis- 
sioner of Corporations and Taxation was substituted 
for the Deputy Tax Commissioner. In 1939, because 
of the change to the biennial session of the Legisla- 
ture, the apportionment is to be made quadrennially. 


Reports of Appellate Tax Board 


Period 
Covered Place & No. of 
Year (For year Date of Report Paging 
ending) Pub. 
1937 Nov. 30, ’37 Boston, n. d. Pub. Doc. 148 8p 
1938 Nov. 30, ’38 " si ” ‘i on 8p 


(Continued in next issue) 
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DIGESTS O 


IN CURRENT LE®’aAL PERIODICALS 


ESTATE TAX APPORTIONMENT 
IN NEW YORK 


Harold Dudley Greeley, Member of the 
New York Bar 


70 Journal of Accountancy, October, 1940, 
p. 309-320 


The type of death tax known as an es- 
tate tax, now in use by the federal govern- 
ment and by many states, including New 
York, is payable out of the estate as a 
whole before the distribution of the remain- 
ing assets among legatees or distributees 
and before clear title to real property can 
be taken by devisees or distributees. 


principal objection to an estate tax has 


been that when the decedent dies leaving | 


a will, and makes no provision therein to 
the contrary, the entire burden of the tax 
must be borne by the residuary legatee or 
legatees. Experience has demonstrated that 
in most estates the residuary legatees are 
the widow, children or nearer and more 
dependent relatives.” In many cases, es- 


tate taxes have completely exhausted the | 


residuary estate, and those whom the tes- 
tator desired most to benefit have received 
nothing. 

As of September 1, 1930, New York sub- 
stituted an estate tax for its transfer tax, 


but at the same time it not only obviated | 


an increase in the burden on the residuary 
estate but it removed the inequitable burden 
already imposed on it by the federal estate 
tax, by enacting a new section, numbered 
124 in the Decedent Estate Law, which pro- 
vides that whenever an executor, admin- 
istrator, or other person acting in a fiduciary 
capacity has paid a federal or New York 
estate tax “upon or with respect to any 
property required to be included in the gross 
estate of a decedent under the provisions 
of any such law, the amount of the tax so 
paid, except in a case where a testator 
otherwise directs in his will, shall be equi- 
tably prorated among the persons interested 
in the estate to whom such property is or 
may be transferred or to whom any benefit 
accrues.” 


The phrase “persons interested in the 
estate’ was given, by this new section, the 
same meaning that it had under the Tax 
Law, namely, all persons who received 
“any property or interest which is required 
to be included in the gross estate of the 
decedent, or any benefit whatsoever with 


“The | 


|respect to any such property or interest, 
| whether under a will, or intestacy, or by 
reason of any of the transfers, trusts, estates, 
interests, rights, powers, and relinquishment 
|of powers as severally enumerated and de- 
scribed” in another section of the Tax Law 
which specified what was to be included in 
the gross estate for taxation. The proration 
of estate taxes both federal and New York, 
“shall be made by the surrogate in the pro- 
portion, as near as may be, that the value of 
the property interest or benefits received by 
all such persons interested in the estate.” 


A complication in this proration is caused 
by the fact that the federal estate tax stat- 
|ute allows certain deductions in determin- 
ing the net estate for taxation which are not 
allowed by the New York estate tax stat- 
ute, and the latter allows certain exemptions 
not allowed by the federal statute, including 
additional exemptions for life insurance pay- 
able to beneficiaries other than the estate. 
This is recognized by the provision in sec- 
tion 124 that “in making such proration 
allowances shall be made for any exemp- 
tions granted by the act imposing the tax 
and for any deductions allowed by such 
act for the purpose of arriving at the value 
of the net estate.” 


The Decedent Estate Commission, in 
drafting this new section which was enacted 
by the legislature, sought to “avoid the 
necessity of valuing primary life estates or 
|other temporary interests” and “the neces- 
sity of a determination as to whether the 
remainder is contingent or vested.” This 
led to the following provision in section 
124: “in cases where a trust is created, or 
other provision made whereby any person is 
given an interest in income, or an estate for 
years, or for life, or other temporary inter- 
est in any property or fund, the tax on both 
such temporary interest and on the re- 
mainder thereafter shall be charged against 
and be paid out of the corpus of such prop- 
erty or fund without apportionment between 
remainders and temporary estate.” 


In order to reach life-insurance bene- 
ficiaries and donees of taxable gifts made 
| prior to death, section 124 specifies: “In 
|all cases in which any property required 
|to be included in the gross estate does not 
| come into the possession of the executor as 
|such, he shall be entitled, and it shall be 
|his duty, to recover from whomever is in 
possession, or from the person interest in 
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the estate, the proportionate amount of such 
tax with which such persons 

are chargeable and the surrogate may 
by order direct the payment of such amount 
of tax by such person to the executor.” 
As a practical matter, estate taxes in their 
entirety must be paid by the fiduciary be- 
cause he cannot compel the tax collector 
to collect taxes piecemeal. This imposes 
upon the fiduciary the task of collecting 
allocated portions from individual bene- 
ficiaries. Since a surrogate’s court has no 
jurisdiction over a nonresident who is not 
a party to the legal proceeding in which an 
estate is administered, a nonresident donee 
of a taxable gift made by decedent in his 
lifetime or a nonresident beneficiary of tax- 
able life insurance may ignore a fiduciary’s 
demand for payment to him of an allocated 
portion of an estate tax. 


The most noticeable feature of the New 
York statute, is that it provides merely that 
the taxes shall be equitably prorated in the 


| proportion, as near as may be, that the 


value received by each beneficiary bears to 
the total of the values received by all bene- 
ficiaries with due regard to the benefits 
granted by deductions and exemptions. 
This leaves the door open for differences 
of opinion as to what is equitable and for 
differences in the selection of values and 
the method of giving effect to deductions 
and exemptions. Each party to a contro- 
versy should present an apportionment coim- 
putation on a reasonable basis but most 
favorable to his own interests, leaving to 
the court the task of deciding which of 
the computations is the most equitable. 

It has been argued that apportionment 
should be made on the basis of values ac- 
tually received by the beneficiaries when 
such values differ from these at death. 
This does not seem sound. The New York 
estate tax always is computed on values at 
the date of death; the federal estate tax 
also is so computed except where the 
executor elects to use values as of one year 
after death. Even the latter procedure 1s 
not designed to give, nor does it give, values 
at date of distribution. Decedent Estate 
Law, section 124, merely specifies that the 
tax shall be prorated in the proportion, as 
near aS may be, that the value of the prop- 
erty, interest, or benefit of each beneficiary 
bears to the total “received by all”. Estate 
taxes are imposed not upon the property 
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itself but on the transfer of values as of 
the date of death. What happens thereafter 
to those values should not affect the equi- 
table apportionment of the taxes. Subse- 
quent changes have no effect on transfer 
taxes assessed directly against recipients 
and they should have no effect on the ap- 
portionment of the other type of death tax, 
the estate tax, which produces the same result. 


No apportionment is permitted if a tes- 
tator “otherwise directs in his will.” The 
validity and effect of such a provision in 
a will must be adjudicated whenever any 
person interested in the estate raises an 
issue concerning either of them. The prin- 
cipal source of dispute is the fact that the 
gross estate for taxation may include the 
amounts of gifts in contemplation of, or 
to take effect at or after, death and amounts 
of life insurance payable to beneficiaries 
other than the estate. In that situation, 
the provision in the will must be of the 
utmost clarity to avoid dispute as to 
whether it applies to everything included in 
the gross estate for taxation, or only to 
the gifts during life, the life insurance, or 
the transfers made by the will, or any two 
of them. 

A personal exemption allowed on prop- 
erty passing, for example, to a son must 
be apportioned if the son receives both a 
legacy or a taxable gift and an interest in, 
or share of, property passing in common 
to him and other person. It would be un- 
fair to the other person to apply the ex- 
emption entirely to the value of the property 
received exclusively by the son. Conse- 
quently, the law requires apportionment of 
the exemption on the basis of the value of 
the property received exclusively and the 
value of the son’s interest in the property 
of which he receives only a share. 

The gross tax is apportioned despite the 
fact that the executor received a discount 
by paying within six months after death. 
The amount of this discount has been held 
to accrue solely to the benefit of the 
residuary estate, because giving the benefit 
of it to the other legatees (by apportion- 
ing the net amount paid) would give them 
a portion of the income which would have 
been earned had the executor deferred pay- 
ment until eighteen months after death. 

The method of treating the apportioned 
exemptions in the final apportionment of the 
tax requires comment. In section 249-q of 
the Tax Law, exemptions are allowed in 
substantially the following language: Any 
tax (now 1 per cent) on the amount of 
the net estate not in excess of $150,000 
shall not be payable with respect to (a) the 
amount of the net estate not exceeding 
$20,000 transferred to a husband or wife, 
(b) the amount of the net estate not ex- 
ceeding $5,000 in each instance transferred 
to a lineal ancestor or descendant and cer- 
tain other relatives (including brothers and 
sisters), and (c) so much of the life insur- 
ance payable to others than the estate, 
which is required to be included in the gross 
estate, as does not exceed $100,000 less the 
total of the exemptions under (a) and (b). 

Since the exemptions are applicable only 
to the first bracket of $150,000, on which 
the tax now is 1 per cent, it follows that 
the maximum exemption of any beneficiary 
is 1 per cent of the amount of exempted 
values passing to him. It follows also, that 
the tax without exemptions should first be 
apportioned and then the allowable amount 
of exemption deducted from the apportioned 
share of tax allocated to each beneficiary. 


DIGESTS OF ARTICLES ON TAXATION 


ON THE NATURE OF THE GAIN ON 
TREASURY STOCK 


D. Paul Musselman, C. P. A. 


70 Journal of Accountancy, August, 1940, 
p. 104-116 


Transactions in a corporation’s own capital 
stock have always been held to be mere 
capital adjustments resulting in no gain or 
loss, though it is admitted that most of 
these purchases are made because they are 
economically advantageous. Where treas- 
ury stock has been used as a medium of 
exchange in other transactions, the courts 
have held the gains taxable; and the old 
unqualified rule of the treasury that a cor- 
poration realized no gain or loss on the 
acquisition or sale of its own stock is no 
longer in the regulations. Art. 24(a)16 now 
leaves the interpretation of any given trans- 
action to the “facts and circumstances”, 
which is rather unsatisfactory. However, 
the feeling seems to be that while there may 
be an advantage of some kind in some of 
these cases, it is rather of a fortuitous 
character, and probably not “earned”. It 
is surprising how vague the text books are 
on this subject, or how lacking in economic 
support of their teachings. 

A new attack on this problem appears in 
the leading article of the August Journal 
of Accountancy, in which the various types 
of capital adjustments are defined, and a 
definite formula is offered for computing 
the earned income, if any, on transactions 
involving capital stock. The gist of this 
formula is that there are constructively two 
transactions in each of these deals, one 
which is a capital adjustment, in which the 
incoming or departing stockholders get or 
give their pro rata share of capital and sur- 
plus, and a second transaction involving a 
discount or premium, which is the earned 
element,—the real consideration behind the 
deal, —and which is economically identifi- 
able in its effects with any other transaction 
affecting earned surplus. 

This formula has eminent implications for 
taxation, and might be far reaching, in view 
of the numerous transactions of this kind 
reported periodically to the SEC. 

If the Treasury or Congress really means 
to exempt these gains, it might be well for 
provision to be made in the regulations that 
mere purchases, where no other objective 
than a bargain acquisition of a capital liability 
is involved, are definitely non-taxable. 


CASE COMMENT 


Taxation—Corporate Securities—Distinc- 
tion between Interest and Dividend.—Peti- 
tioner, a corporation, had recalled its 7% 
preferred stock and issued to the holders 
thereof 7% “debentures” in exchange. These 
“debentures” had no maturity date but were 
retirable at the company’s option; “interest” 
thereon was payable only out of earnings; 
on insolvency, principal and accrued interest 
became immediately due, but constituted an 
obligation subordinate to all claims of the 
company’s bankers. In making its income 
tax return petitioner deducted from its gross 
income the “interest” paid to holders of 
these obligations. The Board of Tax Ap- 
peals (four members dissenting) allowed the 
deductions on the ground that the intention 
of the parties as evidenced by the words 
used to describe the securities must be 
given great weight. Held, that the absence 


of a maturity date, the absence of an obliga- | 
tion to pay from other than earnings, and | 
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the subordination of the security obligation 
to claims of general creditors indicate the 
security, despite its name, to be in essence 
a stock. Commissioner v. Schmoll Fils Asso- 
ciated, Inc., 110 F. (2d) 611 (1940). Ap- 
— in 40 Col. L. Rev., June, 1940, p. 
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STATE TAX CALENDAR 


1941 JANUARY 1941 


SUN. MON. TUE. WED. THU. FRI. SAT. 


ALABAMA 
January 1—— 
Automobile dealers’ reports due. 
Beginning of license year for retailers of 
alcoholic beverages. 
Chain store tax due. 
Last day to make property tax returns. 
January 10—— 
Automobile dealers’ reports due. 
Oil and gas conservation tax due. 
Reports due from wholesalers, distributors 
and retailers of alcoholic beverages. 
Tobacco use tax reports and payment due. 
January 15—— 
Carriers’, warehouses’ and _ transporters’ 
gasoline tax reports due. 
Carriers’, warehouses’ and _ transporters’ 
lubricating oils tax reports due. 
Motor carriers’ tax due. 
January 20—— 
Automobile dealers’ reports due. 
Coal and iron ore mining tax reports and 
payment due. 
Gasoline tax reports and payment due. 
Lubricating oils tax reports and payment 
due. 
Motor fuel taxes and reports due. 
Public utility inspection fee reports due. 
Sales tax reports and payment due includ- 
ing small taxpayers. 
Use tax reports and payment due. 
January 30—— 
Annual sales tax reports due. 


ARIZONA 
January 1—— 
Motor vehicle registration fees and taxes 
due. 


January 5—— 
Alcoholic beverage licensees’ reports due. 
January 15—— 
Gasoline tax reports and payment due. 
Gross income tax reports and payment due. 
Motor carriers’ reports and taxes due. 
January 25—— 
Motor fuel carriers’ reports due. 
January 30— 
Gross income tax annual reports due. 


ARKANSAS 





January 10 
Alcoholic beverage reports and taxes due. 


and payment due. 
January 15—— 


earnings fees due. 
Public utility operating reports due. 
Sales tax reports and payment due. 
January 20—— 
Gasoline tax reports and payment due. 









Natural resources severance tax reports 


First installment of public utility gross 


CALIFORNIA 


January 1—— 


Carriers’ permit renewal fees due. 
Gasoline tax due. 
Motor vehicle registration fees due. 


January 15—— 


Gasoline tax reports due. 

Sales tax reports and payment due. 
Use fuel tax reports and payment due. 
Use tax reports and payment due. 


January 20—— 


Beer and wine reports and taxes due. 

Motor carriers’ gross receipts tax reports 
due. 

Semi-annual installment of real property 
tax due. 


COLORADO 

January 1—— 

Chain store tax due. 
January 5—— 

Motor carriers’ compensating tax due. 
January 10—— 

Motor carriers’ mileage statements due. 
January 15—— 

Coal mine owners’ reports due. 

Coal tonnage tax reports and payment due. 

Sales tax reports and payment due. 

Service tax reports and payment due. 

Use tax reports and payment due. 
January 25—— 

Gasoline tax reports and payment due. 
January 31 

Coal mine owners’ annual reports due. 





CONNECTICUT 


January 1—— 
Gasoline tax due. 
January 15—— 
Gasoline tax reports due. 
January 20—— 
Alcoholic beverage tax reports and pay- 
ment due. 
January 31—— 
Cigarette distributors’ monthly inventory 
reports due. 


DELAWARE 
January 1—— 
Installment of railroad tax due. 
New Castle county property taxes due. 
January—First Tuesday 
Franchise tax reports due. 
January 15—— 
Filling station gasoline tax reports due. 
Manufacturers and importers alcoholic bev- 
erage taxes due. 
January 31—— 
€ommon carriers’ reports of motor fuel 
transported due. 
Distributors’ gasoline tax reports and pay- 
ment due. 





766 


1941 JANUARY 1941 


SUN. MON. TUE. WED. THU. FRI. SAT. 


«nanan 1 9 3 4 
5 6 7 8 9 1011 
12 13 1415 16 17 18 
19 20 21 22 23 24 25 
26 27 28 29 30 3 


1 «» 


DISTRICT OF COLUMBIA 


January 10—— 

Alcoholic beverage reports due from li- 
censed manufacturers, wholesalers, and 
retailers. 

Beer reports due from licensed manufac- 
turers and wholesalers. 

January 15—— 
Beer tax due. 
January 20—— 
Corporation reports due. 
January 31—— 
Gasoline tax reports and payment due. 


FLORIDA 
January 1—— 
Motor vehicle registration renewable. 
Sleeping and parlor car company reports 
and taxes due. 
January 10—— 
Alcoholic beverage reports due from manu- 
facturers and dealers. 
January 15—— 
Alcoholic beverage reports due from car- 
riers and transporters. 
Chain store gross receipts tax reports and 
payment due. 
Gasoline tax reports and payment due. 


GEORGIA 

January 1—— 

Corporation license taxes and reports due. 
January 10—— 

Tobacco wholesalers’ reports due. 
January 15—— 

Malt beverage tax reports and payment 

due. 

January 20—— 

Gasoline tax reports and payment due. 


IDAHO 





January 1 
Chain store tax due. 
January 9—— 
Motor carriers’ monthly gross revenue re- 
ports due. 
January 10—— 
Beer dealers’ reports due. 
January 15—— 
Electric power company reports and taxes 
due. 
Gasoline tax reports and payment due. 
Motor carriers’ gross receipts tax—dquar- 
terly installment due. 


ILLINOIS 
January 1 
Motor carriers’ registration and fees due. 


January 10—— 
Motor carriers’ mileage tax due. 
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January 15—— 
Last day to make alcoholic beverage 
ports. 
Public utility reports and taxes due. 
Sales tax reports and payment due. 
Warehousemen’s reports on alcoholic bev- 
erages due. 
January 20. 
Gasoline tax reports and payment due. 
January 30 
Transporters’ gasoline tax reports due. 


re- 








INDIANA 


January 1—— 
Chain store tax due. 
Motor carriers’ additional license fee due. 
January 10—— 
Unstamped intangibles 
due. 
January 15—— 
Bank and trust company intangibles tax 
reports due. 
Bank share tax reports due. 
Carriers’ gasoline tax reports due. 
January 20 
Bank and trust company 
due. 
Bank share tax due. 
Building and loan associations’ intangibles 
tax reports and payment due. 
January 25—— 
Gasoline tax reports and payment due. 
January 31—— 
Gross income tax reports and payment due. 
Information at source returns due. 
Withholding agents’ returns of tax with- 
held due. 


reports and taxes 





intangibles tax 


IOWA 
January 1—— 
Additional tax on motor carriers due. 
Motor vehicle registration fees due. 

Pipe line company inspection fees due be- 
fore this date. 
January—First Monday 

First day for assessment and report of 











bank share tax. 
Property taxes (first half) due. 
January 10—— 

Carriers’ gasoline tax reports due. 

Cigarette vendors’ reports due. 

Class ‘‘A’’ permittees’ beer tax reports and 
payment due. 

January 15—— 

Electric light and power, gas, waterworks, 
and street railway company property tax 
reports due. 

January 20—— 

Gasoline tax reports and payment due. 

Sales tax reports and payment due. 

Use tax reports and payment due. 

January 25—— 
Corporation capital stock reports due. 


KANSAS 
January 1—— 
Insurance company annual statements due. 
January 10—— 
Malt beverage reports and tax due. 
January 15—— 
Carriers’ gasoline tax reports due. 
Compensating tax reports and payment 
due. 
Motor carriers’ gross ton mileage tax re- 
ports and payment due. 
January 20 
Sales tax reports and payment due. 
January 25—— 
Gasoline tax reports and payment due. 





KENTUCKY 

January 1—— 

Motor carriers’ tag tax due. 
January 2 

Chain store taxes and reports due. 

Property taxes on distilled spirits due. 
January 10 

Alcoholic beverage reports due. 

Refiners’ and importers’ gasoline tax re- 
ports due. 
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January 15—— 
Motor vehicle fuel (other than gasoline) 
reports and payment due. 
Passenger carriers’ mileage tax due. 


Public utility gross receipts tax reports 
and payment due. 
January 20—— 
Oil production tax reports and payment 


due. 
January 31—— 
Dealers’ and transporters’ gasoline tax re- 
ports and payments due. 
Life insurance company premiums tax re- 
turns and payment due. 





LOUISIANA 
January 1—— 
License taxes due. 
Wholesalers’ tobacco tax reports due. 
January 10—— 


Importers’ gasoline tax reports and pay- 
ment due. 

Importers’ kerosene tax reports and pay- 
ment due. 


Importers’ lubricating oils reports due. 
Light wine and beer importers’ reports due. 
January 15—— 

Carriers’ gasoline tax reports due. 

Carriers’ kerosene tax reports due. 

Carriers’ light wines and beer tax reports 
due. 

Carriers’ lubricating oils report due. 

Intoxicating liquor manufacturers’ 
dealers’ reports due. 

Wholesalers’ tobacco tax reports due. 


January 20—— 
Bank share tax reports due. 


and 





Dealers’ gasoline tax reports and payment 
due. 

Dealers’ kerosene tax reports and payment 
due. 

Fuel use taxes and reports due. 

Light wine and beer manufacturers’ 
dealers’ tax reports due. 

Lubricating oils tax due; dealers’ reports 
due. 

Petroleum solvents reports due. 

January 30—— 
Gas gathering tax 


and 


reports and- payment 


due. 

Motor carriers’ gross receipts reports and 
taxes due. 

Natural resources severance tax reports 


and payment due. 
Petroleum products reports and taxes due. 
Public utility, pipe line and natural gas 
sales taxes and reports due. 


MAINE 


January 1—— 
Gasoline tax due. 


January 10—— 
Malt beverage manufacturers’ and whole- 
salers’ reports due. 
January 15—— 
Gasoline tax reports due. 
January 31—— 
Insurance company premiums tax reports 
due. 


MARYLAND 


January 10—— 
Admissions tax payment due. 


January 31—— 
Beer tax reports and payment due. 
Gasoline tax reports and payment due. 
Insurance company premiums tax reports 
due. 








MASSACHUSETTS 


January 10—— 
Alcoholic beverage tax 
ment due. 
Bank net income tax reports due. 
January 15—— 
Cigarette distributors’ tax reports and pay- 
ment due. 
January 31—— 
Gasoline tax reports and payment due. 
Insurance company (other than life) pre- 
mium tax returns due. 


reports and pay- 


MICHIGAN 


January 1—— 
First day to make insurance company pre- 
miums tax reports and payment. 
Gas and oil severance tax reports and pay- 
ment due. 
January 5—— 
Carriers’ gasoline tax reports due. 
January 10—— 
Last day for payment of property taxes 
without 4% collection charge. 
January 15—— 
Sales tax reports and payment due. 
Use tax reports and payment due. 
January 20—— 
Distributors’ gasoline tax reports and pay- 
ment due. 
Gas and oil severance tax reports and pay- 
ment delinquent. 


MINNESOTA 


January 1—— 
Carriers’ permits expire. 
First day to make foreign corporation re- 
ports and pay fee. 
January 10—— 
Brewers’, manufacturers’ and wholesalers’ 
alcoholic beverage reports due. 
January 15—— 
Interstate motor carriers’ mileage reports 
and taxes due. 


January 20—— 
Chain store taxes and returns due. 


January 25—— 
yasoline tax payments due. 


MISSISSIPPI 
January 5—— 
Factory monthly reports due. 
January 10—— 
Admissions tax reports and payment due. 
Motor vehicle dealers’ and agents’ reports 
due. 


January 15—— 

Distributors’, retailers’ and wholesalers’ 
light wines and beer reports due. 

Gasoline tax reports and payment due. 

Manufacturers’, distributors’ and wholesal- 
ers’ tobacco tax reports due. 

Sales tax reports and payment due. 

Timber severance taxes and reports due. 

Use tax reports and payment due. 


January 30—— 
Annual sales tax reports and payment due. 


January 31—— 
Chain store tax delinquent. 


MISSOURI 


January 1—— 
Bank share tax delinquent. 
Bank share tax reports due. 
Motor vehicle registration and fees due. 
Private car company tax returns due. 
Property taxes delinquent. 
Railroad and street car property taxes de- 

linquent. 


January 5—— 
Non-intoxicating beer permittees’ 
due. 


January 15—— 
Gasoline tax reports due. 
Last day to pay carriers’ registration fees. 
Retail sales tax reports and payment due. 
January 25—— 
Gasoline tax due. 


reports 
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MONTANA 


January 1—— 
Chain store tax due. 
Moving picture theatre licenses issued and 
taxes due. 
January 15—— 
Brewers’ and liquor wholesalers’ tax re- 
ports and payment due. 
Electric company reports and taxes due. 
Gasoline tax reports and payment due. 
Motor carriers’ additional fees due. 
January 20—— 

Crude petroleum dealers’, producers’, re- 
finers’ and transporters’ reports due. 
January 30 
Coal mine operators’ taxes and reports due. 
Natural gas company taxes and reports 

due. 
Oil producers’ license taxes and reports due. 
Telegraph company reports and taxes due. 





NEBRASKA 


January 1—— 
Fire marshal tax due. 
January 15—— 

Alcoholic beverage manufacturers’ and 
wholesale distributors’ reports due. 
Gasoline tax reports and payment due. 

Imitation butter reports and taxes due. 


NEVADA 
January 1 
Motor carriers’ license fees due. 
Motor vehicle registration and fees due. 
January 15—— 
Carriers’ gasoline tax reports due. 
Last day to pay transient livestock tax. 
January—Ten Days after First Monday—— 
Toll roads’ and bridges’ quarterly tax re- 
ports due. 
January 25—— 
Dealers’ gasoline tax reports and payment 
due. 
Fuel users’ tax reports and payment due. 
January 31—— 
Mines’ net proceeds tax reports due. 





NEW HAMPSHIRE 


January 1—— 

Gasoline tax due. 
January 5—— 

Cold storage warehouse reports due. 
January 10—— 

Manufacturers’ and wholesalers’ alcoholic 

beverage taxes and reports due. 

January 15—— 

Gasoline tax reports due. 


NEW JERSEY 
January 10—— 

Bank share tax reports due. 

Excise tax reports and payment due on 
interstate busses. 

Gross receipts tax reports and payment due 
from busses and jitneys in municipalities. 

January 15—— 

Alcoholic beverage reports and taxes due 
from manufacturers, distributors, trans- 
porters, warehousemen, and importers. 

January 20—— 

Alcoholic beverage retail consumption and 
retail distribution licensees’ reports and 
taxes due. 

January 30—— 
Carriers’ gasoline tax reports due. 


January 31—— 


Distributors’ gasoline reports and taxes 
due. 

Domestic life insurance company reports 
due. 


NEW MEXICO 
January 15—— 
Bank share tax reports due. 
Income tax (first installment) due. 
Occupational gross income reports and 
payment due. 
Oil and gas conservation tax reports due. 
Severance taxes and reports due. 
January 20—— 
Motor carriers’ reports and taxes due. 
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January 25—— 
Gasoline tax reports and payment due. 


Use or compensating tax reports and pay- 
ment due. 
January 30—— 

Oil and gas production tax net value re- 
ports due. 


NEW YORK 
January 20—— 
Alcoholic beverage taxes and reports due. 
New York City retail sales tax returns and 
payment due. 
New York City use taxes and returns due. 
January 25—— 
New York City conduit company taxes and 
reports due. 
New York City public utility excise tax 
returns and payment due. 
January 31—— 
Gasoline tax reports and payment due. 
Last day to pay motor vehicle registration 
fees. 


NORTH CAROLINA 





January 1—— 
Installment-paper dealers’ 
ports and taxes due. 
Motor vehicle registration and fees due. 
January 10 
Carriers’ gasoline tax reports due. 
Railroads’ alcoholic beverage reports due. 
January 15—— 
Sales tax reports and payment due. 
Spirituous liquor tax due. 
Use tax reports and payment due. 


quarterly re- 








January 20—— 
Distributors’ 
due. 
January 30—— 
Electric light, gas, power, sewage, street 
railway, and telephone company reports 
and taxes due. 


gasoline taxes and reports 


NORTH DAKOTA 


January 1—— 
Diesel,- heating and tractor fuel oil reports 
and fees due. 
Motor vehicle registration and fees due. 
January 15—— 
Alcoholic beverage transactions tax reports 
and payment due. 
Gasoline tax reports and payment due. 
Interstate motor carriers’ taxes due. 
January 20—— 
Annual reports of mining and manufac- 
turing companies due. 
Sales tax reports and payment due. 
Use tax reports and payment due. 


OHIO 
January 10—— 
Admissions tax reports and payment due. 
Alcoholic beverage tax reports due from 
class A and B permittees. 
January 15—— 
Cigarette use tax and reports due. 
Use tax reports and payment due. 
January 20—— 
Dealers’ gasoline tax reports due. 
| January 30—— 
Carriers’ gasoline tax reports due. 
January 31—— 
Gasoline tax due. 
Reports to Industrial Board due. 
Sales tax reports and payment due. 


| 
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OKLAHOMA 


January 1—— 


Motor vehicle registration and fees due. 
Oil, gas and mineral gross production 
tax reports and payment due. 
Property tax installment due. 
January 5—— 
Mine operators’ 
reports due. 
January 10—— 
Airports’ gross 
payment due. 
Alcoholic beverage taxes and reports due. 
Cigarette tax reports due. 


January 15—— 


(other than coal mines) 


receipts tax reports and 





Gasoline tax reports and payment due. 
Sales tax reports and payment due. 
January 20—— 
Coal mine operators’ reports due. 
Diesel fuel oil tax reports and payment 
due. 


Use tax reports and payment due. 
January 21—— 

Annual industrial reports due. 
January 30—— 


Cotton manufacturers’ reports and taxes 


due. 
Natural gas and oil information reports 
due. 
OREGON 
January 1—— 
Motor vehicle registration and fees due. 
January 10—— 
ag production tax reports and payment 
ue. 


January 15—— 
First day to pay corporation license tax. 
January 20—— 
Alcoholic beverage tax 
ment due. 
Gasoline tax reports and payment due. 
Motor carriers’ reports and taxes due. 


reports and pay- 


PENNSYLVANIA 
January 10—— 
Malt beverage reports due. 


Spirituous and vinous liquor importers’ re- 
ports due. 
January 15—— 

Employers’ returns of tax withheld at 


source due under 
tax. 


Manufacturers’ alcoholic beverage tax re- 
ports and payment due. 
January 25—— 
Philadelphia real property taxes due. 
January 31—— 
Gasoline tax reports and payment due. 


Reports of unclaimed money and dividends 
due. 


Philadelphia income 


RHODE ISLAND 
January 10 


Manufacturers’ alcoholic beverage reports 
due. 


Tobacco products tax reports due. 











SOUTH CAROLINA 
January 1—— 
Motor carriers’ tax (installment) due. 
January 10—— 


Admissions tax reports and payment due. 
Beer and wine wholesalers’ reports due. 


tax. 
January 15—— 
Motor fuel taxes and reports due. 
January 20—— 
Gasoline tax reports and payment due. 
January 30—— 





and tax (semiannual installment) due. 
| January 31—— 
Foreign corporation reports due. 


Last day to file power tax returns and pay 


Insurance company premiums tax report 
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VIRGINIA 

January 1—— 

Business license taxes due. 
January 10—— 

Beer dealers’, bottlers’ and manufacturers’ 

reports due. 

Mercantile license taxes and reports due. 
January 20—— 

Gasoline tax reports and payment due. 


January 1 
Chain store tax due. 
Express company taxes due. 
Fire insurance company premiums tax due. 
Motor carriers of persons—taxes due. 
Private car line property taxes due. 
Property tax due. 
January 15—— 
Alcoholic beverage sales reports due. 
Gasoline tax reports due. 
Sales tax reports and payment due. 
Use tax reports and payment due. 
January 20—— 
Domestic corporation reports due. 
January 30 
Mineral products severance tax reports and 
payment due. 





WASHINGTON 


January 10—— 
Brewers’ and manufacturers’ malt products 

reports due. 

January 15—— 
Admissions tax reports and payment due. 
Auto transportation company reports and 





taxes due. 
TENNESSEE Butter substitutes reports and payment 
due. 
January 1—— 
Cottonseed oil mills’ reports due during Gasoline tax reports and payment due. 
anette. Gross income tax returns and payment due. 


Public utility gross operating tax reports 
and payment due. 

Sales tax reports and payment due. 

Use tax reports and payment due. 


January 10—— 
Barrel tax on beer due. 
Carriers’ gasoline tax reports due. 
Last day to file alcohoic beverage reports. 
January 15—— 
Collection and adjustment license taxes and 
reports due. 
January 20 
Distributors’ gasoline tax reports and pay- 
ment due. 
January 31—— 
Last day to file insurance company pre- 
miums tax returns and pay tax install- 
ment. 


WEST VIRGINIA 


January 1—— 
Additional fees and quarterly privilege 
taxes of public utilities due. 
January 10—— 
Alcoholic beverage taxes and reports due. 





TEXAS 


January 1 
Bank share tax due. 
Commercial and collection agency reports 
and taxes due. 
Ore, marble and cinnabar tax reports and 
payment due. 
Public utility taxes and reports due. 
Sulphur production taxes and reports due. 
Textbooks publishers’ tax reports and pay- 
ment due. 
January 15—— 
Oleomargarine dealers’ reports and taxes 
due. 
January 20—— 
Gasoline tax reports and payment due. 
January 25—— 
Admissions tax reports and payment due. 
Carbon black production tax reports and 
payment due. 
Natural gas production tax reports and 
payment due. 
Oil production tax reports and payment due. 
Theatres’ prize and awards tax reports and 
payment due. 








January 15—— 

Sales tax reports and payment due. 
January 20—— 

Additional fees of public utilities due. 
January 30—— 

Annual and quarterly occupational gross 

income reports due. 
Annual sales tax reports and payment due. 
Gasoline tax reports and payment due. 


WISCONSIN 





January 1 
Beer tax reports due. 
Motor carrier’s flat tax due. 
January 10—— 
Intoxicating liquor and wine tax reports 
due. 
Oleomargarine tax reports and payment 
due. 
Tobacco products tax returns due. 
January 20—— 


Gasoline tax and diesel fuel reports and 
payment due. 


UTAH 
January 10—— 
Carriers’ gasoline tax reports due. 
Liquor licensees’ reports due. 
January 15—— 
Distributors’ and retailers’ gasoline tax 
reports and payment due. 


January 31—— 
Sales tax returns and payment due. os 
Use tax returns and payment due. ey — contract motor carriers’ re 


General property taxes due. 
VERMONT Privilege dividend taxes and returns due. 
January 10—— 
Alcoholic beverage tax reports and pay- 
ment due. 
Property taxes payable in quarterly in- 
stallments due. 
January 15—— 
Corporation income tax (fourth install- 
ment) due. 
Electric light and power company reports 
and taxes due. 
January 31—— 
Annual list of stockholders of corporations 
i due. 
Gasoline tax reports and payment due. 


WYOMING 


January 1 

Motor carriers’ registration and fees due. 
January 10—— 

Carriers’ gasoline tax reports due. 
January 15—— 

Gasoline tax reports and payment due. 

Sales tax reports and payment due. 

Use tax reports and payment due. 
January 20—— 

Motor carriers’ taxes and reports due. 
January 31—— 
Coal miners’ reports due. 
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January 15—— 


Corporation income tax and excess profits 
tax return due for fiscal year ended Oc- 
tober 31. Form 1120. 

Entire income-excess profits tax or first 
quarterly installment due on returns for 
fiscal year ended October 31. Forms 
1040, 1041, 1120, 1120H, 1120L. 

Entire income tax or first and second quar- 
terly installments due under general ex- 
tension (citizens abroad, etc.) for fiscal 
year ended July 31, with interest at 6% 
from October 15 on first installment. 
Form 1040 or 1120. 

Entire income tax or first quarterly in- 
stallment due on returns of nonresidents 
for fiscal year ended July 31. Forms 
1040, 1120NB. 

Fiduciary income tax return due for fiscal 
year ended October 31. Form 1041. 

Foreign partnership return of income due 
by general extension for fiscal year ended 
July 31. Form 1065. 

Individual income tax return due by gen- 
eral extension for fiscal year ended 
July 31, in case of American citizens 
abroad. Form 1040. 

Individual income tax return due for fiscal 
year ended October 31. Form 1040. 

Last quarterly income tax payment due on 
returns of nonresidents for fiscal year 
ended October 31, 1939. Forms 1040B, 
1040NB, 1040NB-a, 1120NB. 

Life insurance company income tax returns 
due for fiscal year ended October 31. 
Form 1120L. 

Monthly information return of stockhold- 
ers and directors of foreign personal 
holding companies due for December. 
Form 957. 

Nonresident alien individual income tax 
return due for fiscal year ended July 31. 
Form 1040B. 

Nonresident alien individual income tax 
return due (no U. S. business or office) 
for fiscal year ended July 31. Form 
1040NB. 

Nonresident foreign corporation income 
tax return due for fiscal year ended 
July 31. Form 1120NB. 

Partnership return of income due for fiscal 
year ended October 31. Form 1065. 

Personal holding company returns due for 
fiscal year ended October 31. Form 
1120H. 

Resident foreign corporations and domes- 
tic corporations with business and books 
abroad or principal income from U. S. 
possessions—returns due for fiscal year 
ended July 31 by general extension. 

Second quarterly income-excess profits tax 
Form 1120. 
payment due for fiscal year ended July 
31. Forms 1040, 1041, 1120, 1120H, 1120L. 

Second quarterly income tax payment due 
on returns of nonresidents for fiscal year 
ended April 30. Forms 1040B, 1120NB. 

Stockbrokers’ monthly return of stamp ac- 
count due for December. Form 838. 

Third quarterly income-excess profits tax 
payment due for fiscal year ended April 
30. Forms 1040, 1041, 1120, 1120H, 1120L. 

January 20—— 

Monthly information return of ownership 
certificates and income tax to be paid at 
source on bonds due for December, Form 
1012. 

January 31—— 

Admissions, dues and safety deposit box 
rentals tax due for December. Form 729. 

Excise taxes on electrical energy, telegraph 
and telephone facilities and transporta- 
tion of oil by pipe line due for December. 
Form 726. 

Excise taxes on lubricating oils, fancy 
wooden matches, and gasoline due for 
December. Form 726. 

Excise taxes on sales due for December. 
Form 728. 

Processing taxes on oils due for December. 
Form 932. 

Sugar (manufactured) for tax due for De- 
cember. Form 1 (Sugar). 
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Functions and Procedure of the 
Wisconsin Board of Tax Appeals 

(Continued from page 754) 
tax reviewing bodies. In fact, new appeals which 
were filed a short time ago have also been set for 
hearing, and notices have been forwarded to the 
interested parties. 

A record of the essential proceedings in each appeal, 
step by step, is maintained in the Board’s office and 
the records are open to public inspection. By a refer- 
ence to this record, or “Record Book” as it is termed, 
the status of all cases which are presently before the 
Board of Tax Appeals or have been before it in the 
past, can be easily ascertained and the various steps 
in the procedure of the appeal from the time it was 
filed to the time the decision was entered can be 
examined. 

The constructive work of the Board of Tax Appeals, 
as outlined here, is vital to the tax system of this state, 
and is important to every taxpayer. The wise philoso- 
phy of separating the administrative functions of a 
commission, such as the tax commission, from its 
quasi-judicial duties, is readily apparent and ex- 
tremely beneficial. 

The work of the Wisconsin Board of Tax Appeals 
is very extensive. In this article it is not intended 
that every detail or phase of its operations be dis- 
cussed. It is hoped, however, that this condensed 
exposition will prove of some value in acquainting 
the public with the functions and the procedure of a 
state governmental agency which by statute performs 
quasi-judicial duties. 


The Cost Basis of Property Acquired by 
Transfer in Trust 

(Continued from page 724) 
113 (a) (2) of the 1934 Act, which while keeping the 
rule unchanged as far as computation of gain was 
concerned, included an additional provision to the 
effect that 


‘... for the purpose of determining loss, the basis shall be 
the basis so determined or the fair market value at the time 
of the gift, whichever is lower...” 


These provisions were reénacted without alteration 
in 1936 and thereafter. 

The Treasury Department regulations construing 
Revenue Acts prior to that of 1934 shed no light on 
the question of whether the basis of property acquired 
by gratuitous transfer in trust was to be determined 
under the “gift” or under the “transfer in trust” sec- 
tions. Nor is such an omission surprising as nothing 
hinged on the choice. For the same reason, the courts 
were never called upon to choose between the two 
sections. However, in Speer v. Duggan, 5 Fed. Supp. 
722, the District Court for the Southern District of 
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New York held that where a settlor had created a 
trust gratuitously in 1921 and died in 1922, the basis 
of securities sold by the trustees in 1928 was their 
cost to the settlor under section 113 (a) (3) of the 
1928 Act. The trustees had contended that since the 
trust had been included in the settlor’s gross estate as 
a transfer made in contemplation of death, the basis 
of the securities was their value at the time of the 
settlor’s death. The court dismissed this contention 
by pointing out that the facts came within the literal 
terms of section 113 (a) (3) of the 1928 Act and that 
the purpose of the amendment made by that act was 
specifically to include within the scope of the section 
all transfers in trust, except those by bequest or devise. 
It seems clear from this case that the term “transfer 
in trust” as used in section 113 (a) (3) of the 1928 Act 
was meant to include gratuitous transfers as well as 
those for a consideration.’ 


With the passage of the 1934 Act, it must have 
become obvious to the Commissioner and to the Treas- 
ury Department that it would be greatly to the ad- 
vantage of the government if gratuitous transfers in 
trust could be brought under subsection (a) (2), and 
provisions appropriate to this end were accordingly 
inserted in Articles 113 (a) (2)-1 and 113 (a) (3)-1 of 
Regulations 86. These provisions are similar to those 
of Regulations 103 quoted above. 


Now it is too clear for argument that, in the absence 
of any amendment to section 113 (a) (3) by the 1934 
Act, the administrative interpretation announced for 
the first time in 1934, if it is valid, must be merely an 
exposition of the law as it stood prior to 1934. In 
other words, if section 113 (a) (3) of the 1934 Act did 
not extend to cover gratuitous transfers in trust, the 
corresponding sections of prior acts did not do so 
either. Obviously, an amendment to section 113 (a) (2) 
cannot alter the meaning of section 113 (a) (3). It is 
submitted that the Treasury Department’s interpreta- 
tion is unsound for the following reasons: 


(1) Nothing in the legislative history of the section relating 
to transfers in trust gives any indication that Congress in- 
tended to include only such transfers as were made for a 
consideration. It is significant that provision for “gifts” was 
first made in 1921, three years before the “transfer in trust” 
section first made its appearance. Transfers in trust for a 
consideration would certainly seem to be the exception rather 
than the rule, and if section 204 (a)(2) of the 1921 Act was 
thought by Congress to cover gratuitous trusts also, it would 
have been more logical to confine section 204 (a)(3) of the 
1924 Act to transfers in trust for a consideration. Turning to 
the 1926 amendment which excluded from section 204 (a) (3) 
of the 1926 Act those transfers in trust which were includible 
in a decedent’s gross estate for federal estate tax purposes, 
this amendment would seem to be futile if section 204 (a) (3) 
applied only to transfers in trust for a consideration, because 
transfers in trust, in so far as they are for full and adequate 





7 See also Scranton, Lackawanna Trust Co., Trustee, 29 BTA 698, 
aff'd 80 Fed. (2d) 519, cert. den. 297 U. S. 723, where the basis of 
property transferred in trust without valuable consideration was 
held to be governed by Sec. 204 (a) (3) of the Revenue Act of 1926. 
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consideration in money or money’s worth, form no part of 
the gross estate. The same reasoning applies to the 1928 
amendment which was enacted for the purpose, as stated 
in the committee report, supra, of including within the para- 
graph all classes of transfers in trust, even if made in con- 
templation of death or to take effect in possession or enjoyment 
at or after death. 

(2) It will be noted that the scheme of section 204 (a) of 
the 1924 Act and of corresponding sections of subsequent acts 
is to set out a general rule and then to provide for a number 
of exceptions. However, the more general excepting clause, 
that relating to “gifts”, is followed by a more specific except- 
ing clause, that relating to “transfers in trust”, and under such 
circumstances it is generally assumed that in the event of any 
ambiguity the more specific clause shall govern. Furthermore, 
subsection (a)(3) itself purports to cover “transfers in trust” 
other than those “by bequest or devise”. Under well settled 
canons of statutory construction, the specific exception of 
two particular classes of gratuitous transfers in trust would 
not seem to permit the implication of an additional exception, 
i.e., gratuitous inter vivos transfers in trust. 

(3) In the two cases where the basis of property acquired 
by gratuitous transfer in trust has been in issue, Speer v. 
Duggan, supra, and Scranton, Lackawanna Trust Co., Trustee, 
supra, the courts, for what their determination may be worth 
since the question of “gift” versus “transfer in trust” was not 
raised, have treated subsection (a)(3) rather than subsection 
(a)(2) as controlling. 


The regulations under the 1934 and subsequent 
acts, in the writer’s opinion, are an attempt by the 
Commissioner and the Treasury Department to amend 
subsection (a) (3) in accordance with the amendment 
made by Congress in 1934 in subsection (a) (2). As 
such, they constitute a usurpation of legislative func- 
tions by the administrative branch of the government 
of the most flagrant sort.® 


New Developments in 
Kentucky Fiscal Reporting 
(Continued from page 743) 


tickets, and to those enjoying incomes or inheritances greatly 
above the average. Tax revenues have increased, not only 
because of the levying of additional taxes but also because 
more money is collected from taxes that already existed. For 
example, the number of taxpayers under the so-called chain- 


8 The writer has purposely avoided making any argument based 
upon the approval by Congress of established administrative in- 
terpretation as evidenced by continuous reénactment of the statute 
without alteration. It is his opinion that this line of reasoning is 
highly artificial and has been used in the cases as a makeweight 
argument when decision has been reached on other grounds. Fur- 
thermore, administrative practice prior to 1934 is inconclusive in 
view of the fact that nothing hinged on the distinction between 
“‘gifts’’ and ‘‘transfers in trust.’’ So far as reénactment of Sec. 
113 (a) (3) after the change in the regulation is concerned, the 
amended regulation either expresses the previously existing law or 
it does not. If it does, there is no need to talk about an adoption 
by Congress of administrative interpretation. If it does not, Con- 
gress, by reénacting the law can hardly be said to authorize an 
amendment to the statute by the Commissioner, such a delegation 
being beyond its power. 

* * * 

Since the writing of this article, the Board of Tax Appeals in the 
case of Title Guarantee & Tr. Co., Trustees, 42 BTA —, No. 113, pro- 
mulgated September 27, 1940, (CCH Dec. 11,311) has had occasion 
to pass upon the same question which is raised here. In that case, 
the grantor of a trust purchased 200 shares of stock for $21,475 on 
October 1, 1927. On December 1, 1928, he transferred this stock to 
a trust and at the time of the transfer the market value of the stock 
was $15,400. In 1935, the trust sold the stock for $1,550. The Com- 
missioner’s contention that the cost basis of the securities sold in 
1935, was $15,400, their value at the time of the creation of the 
trust, was rejected by the Board which held that the proper cost 
basis was the cost of the securities to the grantor. 
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store tax was practically doubled in 1936 as compared with 
1935.” 


According to Kentucky Government, the effective, 
unified administration of the tax system depended on 
the 1936 reorganization under which the administra- 
tion of the department is directed by a single indi- 
vidual holding office at the pleasure of the Governor. 
This executive, the Commissioner of Revenue, is 
assisted by the Kentucky Tax Commission (of which 
the Commissioner is a member and which is without 
administrative authority) in making appraisals, equaliza- 
tion of assessments, and approval of regulations. As 
shown in the report’s pictogram indicating adminis- 
trative costs, the work is done perhaps as economically 
as in any state having a similar tax policy—and much 
more cheaply than before reorganization. 


In summarizing the general revenue administration 
policy, the report concludes this section as follows: 


“With a continuation of the policy of collecting all taxes 
which any person may be required by law to pay but no more, 
of recognizing tax administration as a technical task calling 
for a competent personnel, of developing a smooth and effi- 
ciently functioning administrative organization, and of con- 
sidering planning and tax legislation a subject to which all 
classes of taxpayers may contribute, the Commonwealth need 
not again be embarrassed by the threat of bankruptcy. The 
people of Kentucky will have all the governmental services for 
which they are willing to pay—and only those.” 


Espousing Spouses for Taxation Purposes 
(Continued from page 740) 

unity. The result would be a restatement of the 

Hoeper case. The instant proposals would follow 

a fortiori. 

Since there are reasonable grounds for supposing 
that one or both of the methods suggested, would be 
upheld by the Supreme Court, no criticism should be 
directed to efforts to accomplish a result so greatly 
to be desired. 

Both Congress and the state legislatures, heretofore 
harrassed by the existence of this economic anomaly 
might well consider the availability of means for 
rectifying the situation, without increasing the gen- 
eral burden, especially in the light of the urgent need 
for additional revenues. 


The Associated Press on October 25, reported that 
income tax returns were important evidence in the 
divorce case of G. L. Waggoner. He is seeking a divorce 
in Albuquerque, New Mexico. His wife claims juris- 
diction in Texas where he filed his returns. The de- 
cision will be important to trust company officials like 
Mr. Arnold, whose work frequently involves de- 
termination of residence for estate tax purposes.— 
Lewis Gluick. 
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income tax, corporation excess profits taxes, capital 
stock tax, estate tax, gift tax, other federal taxes 


Ronert H. Montéomery:s 


Federal Tax 
Handbook 1940-41 


a 19"" issue of these 


famous tax manuals 











Exeess Profits Taxes 


The Feperat Tax HANDBOOK unravels the 
baffling mazes of the new excess profits tax 
law. It applies wide experience under the 
world war excess profits tax laws to explain 
the methods of determining invested capital, 
inadmissible assets, base period earnings, 
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British “Purchase” ‘Tax—Effect on U. S. Imports 


The Treasury Department has received numerous 
inquiries concerning the effect on imports into the 
United States of the so-called “Purchase Tax” which 
became effective in the United Kingdom on October 
21, 1940. 

This tax is imposed under a British Finance Act on 
sales of many classes of merchandise to retailers in 
the United Kingdom. The rate is 1624% or 334%, 
depending upon the kind of merchandise. Although 
called a “purchase” tax, the liability for payment is 
clearly on the wholesaler, and in taxable sales the 
amount of the tax is ordinarily a part of the selling 
price, whether or not it is separately itemized. The 
tax does not apply to any exports. 

Under Customs Law of the United States the basis 
for the assessment of ad valorem duties is the value 
declared by the importer or the value reported by the 
Customs appraiser, whichever is higher (section 503, 
Tariff Act of 1930). The primary basis of appraise- 
ment is the “foreign” or the “export” value, which- 
ever is higher (section 402, Tariff Act of 1930). The 
“foreign” value of imported merchandise is the price 
at which such or similar merchandise is freely offered 
for sale for home consumption in the usual wholesale 
quantities and in the usual course of trade in the 
country of exportation on the date of exportation, in- 
cluding all expenses incident to making the merchan- 
dise ready for shipment to the United States. The 
“export” value is similarly defined, except that it is a 
price at which merchandise is offered for exportation 
to the United States instead of for home consumption. 

TJnder controlling decisions of our courts, such a 
tax as the “purchase” tax is a part of the “foreign 
value” as defined in the present tariff law, to the extent 
that it is a part of the market value or price at which 
such or similar merchandise is freely offered for sale 
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to all purchasers in the country of exportation. The 
“purchase” tax is ordinarily included in the wholesale 
prices prevailing in the United Kingdom. 

It will be apparent from the foregoing that imports 
from the United Kingdom which are subject to ad 
valorem duties must ordinarily be assessed with such 
duties on the basis of a value which includes an appro- 
priate amount for the “purchase” tax unless such or 
similar goods are exempt from the “purchase” tax when 
sold for home consumption in the United Kingdom, 
or unless such or similar goods are not offered for sale 
in taxable transactions for home consumption in the 
United Kingdom, or unless such or similar goods are 
offered for sale for home consumption in the United 
Kingdom only under such restrictions or conditions 
as preclude the finding of a price at which they are 
freely offered to all purchasers in the usual course 
of trade. 


State Highway Revenue up $483,000,000 
In Decade 


The decade of the slumpy ’30’s might not have been 
so prosperous for the average American taxpayer, but 
these have been mighty fine years for the state col- 
lectors of automotive taxes. 

The flow of dollars from pockets of highway users 
to state treasuries has increased enormously. In 1940 
highway users will pay in special automotive taxes 
$483,000,000 more than what they paid in 1930, accord- 
ing to the American Petroleum Industries Committee. 
In 1930 these taxpayers paid $850,388,270 to the states 
in automotive taxes, a sum which broke all records at 
the time. In 1940 the nation’s highway users will pay, 
the Committee estimates, a total of $1,333,000,000 in 
state gasoline taxes and registration fees, an increase 
of $483,000,000 over the year 1930. 
































E} 





Send 


Name 





Address 


Excess Profits.—This workable collection of 
precedents established under the excess profits tax 
laws of 1917-1921, provides the essential back- 
ground for a thorough understanding of the new 
1940 law. Contains the full text of each opinion, 
arranged by topic. Gives name of case, court, 
docket number, date, citation, and case history. 
Explanatory headnotes—by Tax Men for Tax 
Men—preview every decision with emphasis on 
the main issue. Here is the final authoritative word 
of the courts on excess profits tax cases—and on 
them only—all in one convenient volume. 996 
pages, 7 x 10, fabrikoid, price $5. Coupon item 1. 





New York Tax Laws—1940.—Complete text 
of the effective articles of Chapter 60 of the Con- 
solidated Laws of New York as of July, 1940, 
together with Article 4, Secs. 130-139 of State 
Departments Law. Prior effective articles, new 
amendments and changes woven together into one 
coordinated unit that shows just how the basic 
tax law of the state stands today. 326 pages, 6 x 9, 
heavy paper cover, price $1. Coupon item 2. 


Tax Control Diary.—1941 Edition. Helpfully 
combines due dates for all federal and state taxes— 
including returns and reports—with specially ruled 
diary pages. All items titled and numbered by 
jurisdiction. Shows department or official to whom 
reports or payments must be made. 650 pages, 
614 x 9%, fabrikoid, price $3.50. Coupon item 3. 
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The Social Security Payroll Taxes. 3, 
Ralph T. Compton. Explanatory and descriptive 
exposition of the fundamental principles and appli- 
cation of federal and state social security laws from 
the taxpaying standpoint. 464 pages, 6% x 9%, 
fabrikoid, price $5. Coupon item 4. 


Income, Estate and Gift Tax Provisions 
of the Internal Revenue Code. Complete 
texts of the Income, Excess Profits, Capital Stock, 
Estate, Gift and Stamp Tax provisions of the In- 
ternal Revenue Code, as amended to date. Helpful 
notes, tax rate tables, finding lists, topical index. 
276 pages, 6 x 9 inches, heavy paper covers, price 
$1. Coupon item 5. 





Commerce Clause Tax Problems. , 
Maxwell M. Mahany. Exhaustive analysis of more 
than 300 pertinent decisions of the U. S. Supreme 
Court arising under the “commerce clause” of the 
Federal Constitution. 293 pages, 6 x 9, fabrikoid, 
price $2.75. Coupon item. 6. 


Tax Systems.—Eighth Edition. The “master- 
work on taxes’! Gives essential tax data in quick 
finding charts and tables for all states, territories, 
the United States, and Canada, including selected 
foreign revenue statistics. Prepared by the Tax 
Research Foundation in collaboration with over 
150 tax authorities. 408 pages, 12 x 15, fabrikoid, 
price $8.75. Coupon item 7. 


Canadian Income War Tax Act. — Reflects 
all recent changes made in this law, including new 
National Defence tax on personal incomes, and 
higher Excess Profits tax. Covers U. S.-Canadian 
Reciprocal Tax Convention. 108 pages, 6 x 9, 
heavy paper covers, price $1. Coupon item 8. 





Corporate Taxation and Procedure in 


Pennsylvania._By Leighton P. Stradley and 
I. H. Krekstein. Authoritative, comprehensive 
analysis of Pennsylvania corporate taxes of pri- 
mary importance. Six thoroughgoing divisions 
cover intricacies of domestic and foreign bonus, 
capital stock, foreign franchise, corporate net in- 
come taxes, and the procedure thereunder. 480 
pours, 6% x 9%, fabrikoid, price $10. Coupon 
item 
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The Federal Financial System, by Daniel T. Selko. 


The Brookings Institution, Washington, D.C. pp. xii, 
606. Price $3.50. 


The Brookings Institute for Government Research 
is performing a very real public service in preparing 
and publishing its series of Studies in Administration 
of which this is No. 39. Dr. Selko’s present monograph 
is one most useful to those in the field of public finance 
and probably will long be the standard manual for 
students, at least for developments to 1940. It is 
closely related to the author’s much briefer Admuinis- 
tration of Federal Finances and to Dr. Fred W. Powell’s 
source book, Control of Federal Expenditures. 


The outline and purposes of this volume are set 
forth succinctly on the jacket as follows: 


A comprehensive discussion of budget-making, revenue 
administration, treasury management, and accounting with 
particular reference to four basic problems now facing the 
federal government: 


“How to implement Congress for intelligent action 
on the Budget. 


“How to eliminate politics from revenue adminis- 


tration. 

“How the treasury system can be simplified and 
improved. 

“How control of the purse can be effectively main- 
tained.” 


The training and experience of the author and of 
the members of the Brookings Committee assisting 
him and, particularly their participation in previous 
studies in government administration, and the codpera- 
tion of government officials afforded an unusual prepara- 
tion for the production of a volume that is much more 
than the ordinary handbook with its usual monotonous 
recital of organizational details and technical procedures. 

The author and his codperators have recognized 
that the student of government needs to have, not 
only a manual of current organization and procedures, 
but also a comprehension of the purposes and problems 


and a knowledge of previous efforts to meet them. 
For the student, the legislator and, in fact, for anyone 
above the lowest rank of automaton, it is quite im- 
portant to have genetic and analytical foundations as 
well as current facts. Fortunately, such foundations 
add greatly to the readability as well as to the useful- 
ness of such a volume. 


It can scarcely be expected that everyone will agree 
with all of the interpretations and particularly with 
all of the remedies suggested, though most students 
of government will probably agree that most of them 
are well considered and that this volume should be 
very helpful in the long process of education which 
must precede all important reforms in a democracy. 

Unfortunately, there are now numerous improvements 
—some very important—that should be made and this 
volume gives some idea of how badly and how long 
financial reforms are commonly needed before being 
adopted. Vested interests, “politics” inertia, and 
ignorance are tremendous brakes. Indeed, the great 
danger to democracy at the present stage of the world’s 
development appears to be the slowness of the process of 
education—and the backwardness in the field of public 
finance appears more insidious and dangerous than in 
some other fields which appeal more to the public 
imagination and hence secure more attention and un- 
derstanding. Moreover, it appears to require more 
acumen and also more political courage to deal prop- 
erly with the public finances than it does to carry on 
the more dramatic functions of government, for example, 
to raise armies.—Roy G. Blakey. 


Taxation and Fiscal Policy, by Mabel Newcomer. 
Columbia University Press, New York City. pp. 89. 
Price $1.25. 

A series of essays—‘‘The Rising Cost of Govern- 
ment,” “Tax Systems,” “Tax Justice,” “Competition 
and Cooperation among Taxing Authorities,” and 
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“Government Fiscal Policies and Business Fluctua- 
tions’”—explains the basic principles and important 
problems in the field of government finance. 

The desirability of the rising cost of government is 
suggested by demands for such activities as improved 
highways, a public school system, and poor relief, but 
the waste occasioned by overlapping jurisdiction and 
inefficiency in government services cannot be tolerated. 
Today, the property tax is the largest single source of 
revenue, and is almost the only tax within reach of 
local governments. The federal tax system, on the 
other hand, comprises more than one hundred taxes. 
So many taxes are neither essential nor desirable, 
even for the present scale of governmental expenditures. 

The first principle of a sound tax system is that 
taxes should be direct, rather than indirect, since we 
have no assurance that the final impact of indirect 
taxes will fall where we think it should. The second 
principle is that taxes may be levied for social con- 
trol as well as for revenue. Thirdly, taxes primarily 
for revenue should be levied either in proportion to 
benefit or in proportion to ability to pay. The 
progressive personal income tax best meets our standards 
of sound taxation. Death taxes, too, are acceptable 
from the standpoint of ability to pay. A successfully 
administered real estate tax may be accepted as a 
better measure of ability to pay than are sales taxes. 
Most of our sales and business taxes fail to meet the 
tests of either benefit or ability. 

Although it is not possible to measure precisely the 
ultimate burden of taxes, since some taxes are shifted 
in whole or in part by the original taxpayer, estimates 
of the ultimate burden of taxation show that for the 
wealthier group of citizens subject to the federal per- 
sonal income tax, the impact of the total tax burden 
is progressive. In the lower income groups, on the 
other hand, the total tax burden is clearly regressive. 
The tax system thus fails to meet the standards of a 
sound system in two important respects for lower 
income groups: Concealed taxes predominate, and 
the incidence of the total burden is regressive. Ninety 
per cent of the population of the country is probably 
subject to a regressive tax system. 

Today, more than ninety per cent of combined fed- 
eral and state tax yields comes from potentially or 
actually common tax bases. For the convenience of 
the taxpayer, and in the interest of efficient adminis- 
tration, an integrated system of federal, state and 
local taxes is desirable, and centralized administration 
of taxes is gaining rapidly in the United States. The 
writer does not, however, argue for centralized gov- 
ernment and one tax system, because centralized govern- 
ments bring problems of their own. 

It takes only about one-sixth of the federal tax rev- 
enues to pay interest charges today. Federal credit is 
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still good, and if we are ever going to balance budgets 
we should begin this year. 

“The immediate hardships of a heavy tax program 
seem greater than those of the alternative inflation. 
But in the long run a serious inflation, even though it 
fall short of uncontrolled inflation, is the more disastrous 
alternative.” (p. 80.)—V. Schultz. 
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Appellate and Lower Courts 


Losses — Obsolescence — Organization Expense — Credits 
after Period of Limitation—(1) The plaintiff is entitled to 
deduct $74,048.47 in 1918 for obsolescence and loss of useful 
value upon that portion of its plant which was erected prior 
to April 6, 1917, it being found that the sudden termination 
of the World War affected the so-called pre-war plant in ex- 
actly the same manner as the balance of the establishment, 
since the activities of the plaintiff were essentially a war 
enterprise. 

(2) Claimed loss of organization expenses if properly de- 
ductible would not be allowable for the year 1918 where the 
corporation was dissolved in the following year. 

(3) Where delay in assessment of a deficiency for 1917 was 
made at the request of the taxpayer by waiver, the Commis- 
sioner in 1928 did not illegally credit an over-assessment for 
1918 against a deficiency for 1917.—U. S. District Court, East- 
ern Dist. of Wisconsin, in The Newport Company v. United 
States. No. 2506. 


Rental Payment or Cost of Leasehold.—Petitioner, in 1926, 
acquired the unexpired term of a 99-year lease expiring in 
2024, for a cash consideration, the payment of rents, etc., set 
out in the lease, and the payment to the lessee of $10,000 per 
year for 25 years. It is held that the annual payments con- 
stituted part of the cost of the leasehold, rather than rental 
payments, and were not deductible in their entirety in 1934 and 
1935 but should be recovered by deductions for exhaustion 
over the term of the lease. 

Affirming Board of Tax Appeals memorandum decision, 
CCH Dec. 10,808-G.—U. S. Circuit Court of Appeals, Fifth 
Circuit, in Main v. McKinney Building Co. v. Commissioner of 
Internal Revenue. No. 9416. 


Stamp Tax on Stock Transfers—Consolidation.—In connec- 
tion with a consolidation, the Commissioner ruled that there 
had been taxable transfers with respect to the stocks held by 
the two constituent corporations in other corporations. It is 
held that inasmuch as the transfers resulted essentially from 
the voluntary action of the constituent corporations after the 
necessary authority had been obtained from their respective 
stockholders, they were not affected “wholly by operation of 
law” as required by Art. 35(r) of Reg. 71, and are therefore 
subject to tax.—U. S. District Court, Southern Dist. of New 
York, in Niagara Hudson Power Co. v. James J. Hoey, Collector 
of Internal Revenue. No. 3-114. 





— 
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Board of Tax Appeals 


Income—Ordinary, Distinguished from Capital Gain.—The 
petitioner in 1936 acquired by purchase all of the right, title, 
and interest in the net proceeds of a one-fifth interest in a 
residuary estate for a sum less than was distributed to him as 
his acquired share of the proceeds. Following the sale by the 
executor of one parcel of property of the estate in 1936, he 
made one cash distribution to the petitioner, and upon the sale 
of a remaining parcel of real estate, the executor made a final 
distribution to the petitioner in 1937. It is held that, while 
the petitioner purchased a capital asset, the gain was not 
derived from a sale or exchange of his capital asset. Accord- 
ingly, as determined by the Commissioner, the gain realized 
by the petitioner is not a capital gain the recognition of which 
is limited by Sec. 117(a), 1936 Act, but is taxable for 1937 as 
ordinary income.—Joseph A. Guthrie v. Commissioner, Decision 
11,303 [CCH]; Docket 100716. 42 BTA —, No. 105. 


Bureau of Internal Revenue 


Bad Debts.—Contributions were made to the M Corporation 
for financing the national convention of the N Organization. 
After the expenses of the convention and certain other obliga- 
tions were met, the excess, if any, was to be refunded to the 
contributors, each to receive such proportion of the excess as 
his contribution bore to the total contributions, subject to 
certain limitations. The expenses of the convention exceeded 
the proceeds and the contributors received no refunds what- 
ever. Held, the unrefunded contributions are not deductible 
as bad debts.—G. C. M. 22204, 1940-38-10421 (p. 5). 


Exemptions—College Alumni Association—The M Alumni 
Association, organized primarily to promote in every proper 
way the interests of the M College and to foster among its 
graduates a sentiment of regard for each other and attach- 
ment to their alma mater, which annually transfers to the M 
College the excess of its income (derived principally from 
annual contributions to an alumni fund) over its operating ex- 
penses, is not exempt from income taxation under section 
101(6) of the Internal Revenue Code. Roche’s Beach, Inc. v. 
Commissioner (38-1 ustc J 9302, 96 Fed. (2d) 776, Ct. D. 1359, 
C. B. 1938-2, 230) distinguished. However, the association is 
entitled to exemption under section 101(9) of the Internal 
Revenue Code.—G. C. M. 22116, 1940-33-10382 (p. 2). 


Foreign Corporations—Airships or Airplanes.—The term 
“ship or ships,” as used in section 231(d) of the Internal 
Revenue Code and corresponding sections of prior Revenue 
Acts, does not include the terms “airship or airships” or “air- 
plane or airplanes.”—J. T. 3399, 1940-32-10373 (p. 2). 
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Accrual of States Taxes—Deduction by 
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Admissions and Dues Taxes—Country Club 
—Swimming, Skating and Dancing 
Charges, 8 :§27 
Alcoholic Beverage Taxes— 
Distilled Spirits Tax, 8:527 
Floor Stocks Tax, 8:527 
Refund on Account of Spillage, 8:527; 
9:591 
Assignment of Income—Taxability, 9:591 
Automobile Accessory Tax— 
Claim for Refund, 8 :527 


Automobile Parts—Excise Tax, 2:123; 5:334 


B 

Bad Debts— 
Ascertainment of Worthlessness, 9:591 
Deduction, 2:123 
Dividend Payment—Effect, 5 :333 
Reserve—Taxability of Excess, 9:591 
Year Deductible, 5 :392 
Whether Capital Loss, 2:123 


Worthlessness — Ascertainment, 2:123; 
9:591 
Bank Stock—Worthless—Year, 5 :333 
Bankruptcy— 
Act—Reorganization—‘‘Doing Business,’’ 
8 :527 


Taxes Due, 7 :463 


Beer Tax—Refunds—Loss Due to Bottle 
Breakage in Plant, 9:591 
Bituminous Coal Act— 
Exemption, 6:398 
Jurisdiction, 6:398 
Bondholder’s Committee Taxable as Cor- 
poration, 5:333 
Business—see ‘‘Doing Business’’ 
Business Expense— 
Drilling Costs—Unproductive Oil Well— 
Loss or Capital Item, 4:260 
Increase in Officers’ Salaries—Deductibil- 
ity, 4:260 
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Capital Loss—Refinancing Proceedings— 
Bonds Retired, 5:333 

Capital Net Loss Not Adjusted to Annual 
Basis, 11:719 

Capital Stock Tax— 
Amendment of Declared Value, 3:189 
Constitutionality, 4:260 


‘“‘Doing Business,’’ 2:123; 3:189; 5:333; 
$:527; 9:591 

Right to File Timely Amended Returns, 
7 :463 


Title Insurance Company, 5:333 
Trust or Association, 2:123 
Collection on Bond—Suit for Recovery, 
S:3a0 
Community Property— 
Dividends, 5 :333 
Taxability of Gain on Husband’s Sepa- 
rate Property, 5 :333 
Compensation Paid to Respondent’s Motion 
Picture Corporation—Taxability, 9:591 
Condemnation Award—Interest—Contract 
Construed, 11:719 
Consolidated Net Loss under 1928 Act, 
11:719 


Constructive Receipt— 
Forgiveness of Indebtedness—Previously 
Deducted Interest, 4:260 
Undrawn Commodity Trading Profits, 
6 :399 
Contemplation of Death—Transfers—Estate 
Tax, 5:334 
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Interpretations 
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Deductions— 
Accrual of State Taxes—Purchaser of 
Property, 5 :392 
Attorney’s Fees Paid by Guardian for 
Minor, 2:123 
Bad Debts, 2:123; 5:392 
Business Expense—Increases in Officers’ 
Salaries, 4:260 
Lessees’ Annual Payment under Ninety- 
Nine-Year Lease, 6 :399 
Limitation—Joint Return, 2:125 
Loss—Stock Sales, 4:261 
Retirement of Indebtedness—Personal 
Holding Company, 4:261 
Stock Loss Reacquired, 3:190 
Depletion— 
Metal Mines, 1:59 
Percentage—Election, 1:59; 5:335 
Dividends— 
Community Property, 5 :333 
Payment—Source—Effect on Bad Debts, 
SSsee 
Tax under NIRA, 2:124 
Doing Business— 


Capital Stock Tax, 2:123; 3:189; 5:333; 
8 :527 

Reorganization under Bankruptcy Act, 
8 :527 


Trust v. Association, 3:190 
Dues and Initiation Fees Taxes, 3:189 


E 
Estate Tax— 
Contemplation of Death, 5 :334 
Gross Estate, 1:59; 2:124; 3:189; 6:399; 
7 7463 
Includibility of Interest Held by En- 
tirety, 5:334 
Interim Income, 5 :334 
Irrevocable Trust—Power to Draw on 
Corpus, 2:124 
Optional Valuation Date, 5 :334 
Power of Appointment, 6:399; 
10 :653 
Power to Alter Gross Estate, 3:189 
Proceeds of Life Insurance, 2:124 
Revocable Trusts, 4 :260 
Stock Valuation, 1:59 
Transfers, 5:334 
Excess Profits Tax for 1919—Refunds under 
Sec. 284(c), 1936 Act, 10:653 
Excise Tax— 
Automobile Parts, 2:123; 5:334 
Furs (Repealed)—Claim for Refund, 1:59 
Sporting Goods, 6 :399 
Toilet Preparations, 2:124; 3:189 
Exemptions— 
Gain from Sale of Joint Stock Land Bank 
Bonds, 1:59 
Mutual Life Insurance Company, 5 :334 


7 :463; 


F 


Floor Stocks Tax Refunds under 1936 Act, 
2:124 


Foreign ‘Taxes—Credit for Deduction, 
10 :653 

G 
Gift Tax— 


$5000 Exclusions—Future and Reserved 
Interests—Number, 2:125; 10:653 

Transfer by Minor—Effect of Right to 
Disaffirm, 2:125 

Valuation of Insurance Policies, 
3:189 


oitess 


H 


Husband and Wife— 
Community Property, 5 :333 
Joint Account—Distraint, 5 :333 


I 


Improper Accumulation of Surplus, 2:125 
Income— 

Amount Received in Litigation Pending 
Appeal, 11:719 






Income—continued 
Interim—Estate Tax, 5 :334 
Payments on Purchase Price—Breach of 
Contract—When Income, 4:261 


Salary Bonus Paid in Stock, 11:719 
Status, 11:719 
Trust — Taxability — Grantor’s Status, 


4:261 
Indebtedness—see also Bad Debts— 
Certificates of, 2:123 
Forgiveness—Debtor Solvent, 4:260 
Forgiveness—Previously Deducted Inter- 
est—Constructive Receipt, 4:260 
Retirement—Deduction—Personal 
ing Company, 4:261 
Installment Sale of Real Estate—Reposses- 
sion—Gain or Loss, 4:261 
Insurance— 
Commission Assigned—Taxability, 5:334 
Investment Expense Deductions, 5 :334 
Policies—Valuation for Gift Tax Pur- 
poses, 2:124 
Policy Acquired in Reorganization—Tax- 
ability of Proceeds, 5 :334 
Interest— 
Deficiency—Waiver of Assessment Re- 
trictions Filed, 11:719 
v. Dividends—Non-Maturing Debentures, 
5 :334 
Exemption—Municipal 
ment Bonds, 6:399 
Inventory Valuation — Securities 
10 :654 


Hold- 


Street Improve- 
Dealer, 
L 


Lessee’s Annual Payment under Ninety- 
Nine-Year Lease—Deductibility, 6:399 
Levy for Taxes—Taxpayer’s Liability as 

Guarantor, 10:654 
Lien for Tax— 
Defenses, 2:124 
Priority, 4:260; 10:654 
Property Fraudulently Conveyed, 6:399 
Life Insurance—see also Insurance— 
Policies—Valuation—Gift Tax, 3:189 
Proceeds—Gross Estate, 2:124 
Mutual Company, Exempt Corporation, 
52354 
Liquidation of Subsidiary—Gain to Parent 
Corporation—Reorganization, 2:125 
Loss— 
Basis after Tax-Free Exchange, 4:259 
Capital or Ordinary—Sale of Mortgaged 
Properties, 2:125 
Mortgagor’s — Threat of Foreclosure, 
§:335 
Obsolescence — Organization Expense — 
Credits after Period of Limitation, 
12:777 
Parent Corporation—Liquidation of Sub- 
sidiary—Reorganization, 2:125 
Net—Carry-over in 1932—Trade or Busi- 





ness, 4:260 

Real Estate—Installment Sale—Reposses- 
sion, 4:261 

Stock Sales—Deductibility—Good Faith, 
4:261 


Stock Transaction—Sale or Gift, 2:125 

Stock Worthlessness v. Reorganization, 
4 :260 

‘‘Wash’’ Sale of Securities, 2:125 

Year Deductible—Guarantor’s Payment, 
22125 


M 


Metal Mines—Depletion, 1:59 

Mortgage Foreclosure — Worthlessness of 
Note Denied, 10:653 

Mortgagor’s Loss—Threat of Foreclosure, 
5335 


N 


1928 Act—Property Acquired by Bequest— 
Basis, 5:335 

1934 Act—Percentage Depletion—Election, 
1:59 

1936 Act— 
Floor Stocks—Tax Refunds, 2:124 
Title VII—Processing Tax on Hogs— 

Claim for Refund, 7 :463 
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Nonresident Aliens—Income—Source with- 
in or without U. S., 2:125; 3:189 


O 


Obsolescence 
Loss Organization Expense — Credits 
after Period of Limitation, 12:777 
Overpayment of Tax 
tefund—Time Limitations, 2:125 
Suit to Recover—Jurisdiction, 2:126 
Timeliness of Petition to Board, 5 :335 
Timeliness of Recovery Suit — Refund 
Claim, 2:126 


P 


Partnerships—Non-resident Aliens—Income 
from Sources outside U. S., 3:189 
Participation Certificates — Stamp ‘Tax, 
3:189 
Personal Holding Company—Deduction for 
Retirement of Indebtedness, 4:261 
Preferred Stock Redemption Equivalent to 
Dividend, 10:654 
Processing Tax 
Claims for Refund, 2:123 
Cotton, 4:261 
Hogs—Claim for Refunds—Title VII, 1936 
Act—Validity, 7:463; 10:654 
Purchases by Government, 1:59 
Refunds—Jurisdiction of Board to Re- 
view, 3:189 
Wheat—Jurisdiction, 4:261 
Property— 
Acquired by Bequest—Basis—1928 Act, 
5 2335 
Seized—Recovery, 4:61 


R 


tailroad—Depreciation Deduction—Retire- 
ment v. Straight Line Accounting, 10:654 
Real Estate—Installment Sale—Gain o1 
Loss upon Repossession, 4:261 
Recovery of Seized Property, 4:261 
Recovery of Tax—Suit—Statute of Limita- 
tions, 2:126 
tecoupment, 5:335 
Recreation Club—Exemption, 2:126 
Refunds 
Basis, 4:260 
Claims, 4:260 
Processing Tax on Hogs, 7 :463; 10:654 
Repealed Excise Tax on Furs, 1:59 
Untimely Suit, 4:260 
Rental Payment or Cost of Leasehold, 
12 :777 
Reorganization 
Insurance Policy Acquired in—Taxability 
of Proceeds, 5 :334 
Loss—Stock Worthlessness, 4 :260 
Stock Acquired—Basis, 2:126 
Returns— 
Capital Stock Tax—Amended—Timely— 
Right to File, 7 :463 
Joint—Limitation for Deduction of Capi- 
tal Loss (1934) 2:125 


S) 


Sporting Goods—Excise Tax, 6:399 
Stamp Tax— 
Consolidation of Corporation, 12:777 
Issue of Beneficial Certificates—Receiver- 
ship, 1:59 
On Conveyances, 2:126 
Participation Certificates, 3:189 
Stock Transfers, 3:189; 12:777 
Statute of Limitations 
Assessment—Trust Taxable as Corpora- 
tion, 7 :464 
Funds on Deposit with Third Parties, 


3:190 
Recovery of Tax—Suit, 2:126 
Stock— 
Acquired after Reorganization — Basis, 
2 :126 


Acquired at Less Than Market Value— 
Employee—Basis, 4:261 

Loss Re-acquired—Deductibility, 3:190 

Sales—Loss—Good Faith—Deductibility, 
4:261 
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Transfer to Controlled Corporation—Ef- 
fect, 4:261 
Transfers—Stamp Tax, 3:189 
‘‘Wash’’ Sales—Loss, 2:125 
Worthless, 3:190; 4:260; 5:333; 7 :464 
Surplus—Improper Accumulation, 2:125 


si 
Tax Claims— 
Enforcement against Property in Hands 
of Third Party, 1:59 
U. S.—Priority over State Taxes, 1:59 
Toilet Preparations—Excise Tax, 2:124; 
3:189 


Trusts— 
Divorced Wife — Grantor’s Taxability, 

3:190 
Income — Taxability — Grantor’s Status, 

$:261 


Irrevocable—Power to Draw on Corpus— 
Estate Tax, 2:124 

rLevocable—Estate Tax—4 :260 

Status — ‘‘Sequestrator’’ Appointed by 
Court, 10:654 

Taxable as Corporation—Assessment— 
Statute of Limitations, 7 :464 

v. Association—‘‘Doing Business,’’ 3:190 





U 


Undistributed Profits Tax—1936 Act— 
Credit for Contract Restricting Dividend 
Payment, 5:335; 10:654 


Vv 


Valuation of Notes Received for Property, 
10:655 


W 


Worthless Stock— 
Loss——Ascertainment, 3:190 
Loss—Reorganization, 4:260 
Year, 5:333; 7:464 


Board of Tax Appeals 
A 


Administrator’s Tax Liability, 9 :592 
Allocation of Income and Capital from Sale 
of Oil Leases and Equipment, 9 :592 
Assets 
Acquisition by New Corporation—Tax 
Status, 2:126 


B 


Bad Debts Deduction— 
Advance to Wholly-owned Subsidiary, 
3:191 
Allowed, 2:126 
Collateral, 3:190 
Reserve—Excess in Year Account Closed, 
2:126 
Bonds Exchanged for Bonds of Same Cor- 
poration—Gain or Loss, 3:190 
Business Expense— 
Investor—Deduction Allowed, 5 :336 
Compensation for Personal Services of 
President of Family Corporation, 
10 :655 
Payment to Employee’s Widow, 3:190 
Property Used as Family Summer Camp, 


8 :527 


C 


Cancellation of Debt before Due Date— 
Valuation, 9:592 
Capital Assets v. Stock in Trade, 10:655 
Capital Gains— 
Bond and Mortgage Given to Secure 
Loans, 1:60 
Ordinary Income Distinguished from, 


12:777 
v. Ordinary Income—Cancellation of Em- 
ployment Contract — Non-deductible 


Dues, 4:261 
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Capital Loss—see also Gain or Loss; Loss- 
Limitation—Mortgagor’s Conveyance in 
Consideration of Cancellation of In- 
debtedness, 3:191 
Retirement of Bonds—Debenture Settled 
in Receivership Proceedings, 2:127 
Commissions — Executors’ — Payable over 
Five-Year Period—No Constructive Re- 
ceipt, 5:336 
Community Property — Oral Agreement 
6 :399 
Contributions—Deductions—Joint Returns, 
1:6) 
Corporate Distributions—Partial Liquida- 
tion, 8:528 
Corporation—Affiliation Denied—1932 Act, 
4:262 
Credits— 
Contracts Restricting Dividend Pay- 
ments, 2:127 
ependent—Unborn Child, 4 :262 


D 


Debt Cancellation before Due Date—Valua- 
tion, 9:592 

Deductions— 
Denied—Lack of Proof, 5:335 
Investment Loss, 3:191 
Worthless Stock, 5 :335 

Deficiency and Overassessment—Title I, 
1936 Act—Jurisdiction, 3:191 

Depleticn— 
Interest Paid, 4:263 
Percentage. 4:263 

Depreciation— 
Buildings, etc.—Basis, 5 :335 
Printing Machinery, 1:60; 3:191 
Transferor’s Basis, 3:191 

Distributions— 
Received by Residuary Legatees, 5 :336 
Taxable and Non-taxable Income—Divi- 

dend Credit, 3:191 

Dividends Paid Credit—Bank Account Over- 

drawn, 9:592 





E 
Estate Tax 
Claims, 2:127 
Cond:tional Bequest—Claims against Es- 
tate, 2:127 
Contemplation of Death, 3:191; 9:592 
Divorced Wife’s Claim as to Minor Chil- 
dren, 1:60 
Gross Estate—Insurance, 1:60 
Includibility of Certain Trust Corpus— 
Stock Valuation, 4:262 
Insurance Proceeds Used to Pay Debts, 
3:191 
Insurance Receivable by Trustee of Inter 
Vivos Trust, 2:127 
Property Previously Taxed, 4 :262 
Transfer in Trust, 1:61 
Trust Corpus, 6:399 
Trust Income Used to Discharge Obliga- 
tions, 3:191 
Trusts with Reversionary Interest Re- 
served, 5:336 
Will Contested by One Not an Heir—Tax- 
ability of Amount in Settlement, 4:263 
Estates—Compromise Payments to Widow 
—Deductibility, 1:61 
Exchange—Oil Payment for Over-riding Oil 
and Gas Royalty—Taxability, 1:61 


F 
Foreign Taxes—Credit, 1:61 


G 
Gain or Loss— 
Basis, 11:719 
Gambling—Offset, 1:61 
Payments Received on Oil Payment Con- 
tract, 4:262 
Recognition, 11:720 
Sale of Securities, 7 :464 
Gift Tax— 
Conditional Gift, 1:61 
Consideration, 9:592 
Exclusions, 1:61 
Future Interests—Number of $5000 Ex- 
clusions, 7 :464 
Valuation—Beneficial Interest in Trust 
Income—Stock, 11:720 
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H 


Husband and Wife— 
Agreement—Share in Investment Trans- 
actions, 3:192 
Real Estate Taxes—Husband’s Allowed 
Deduction on Property in Wife’s Name, 


10 :655 
I 
Income— 
Assigned—Taxability, 1:60 
Beneficiaries — Enhancement of Note 


Value—Return Erroneous, 4 :262 
Ordinary—Distinguished from Capital 
Gain, 12:777 
Securities Exchanged for Annuities, 1:61 
Status, 1:61 
To Whom Taxable, 1:61 
Trusts—see Trust Income— 
When Received, 8 :528 
Indebtedness—see also Bad Debts— 
Cancellation — Gain Realized — Trans- 
feree’s Liability, 3:191 
Partial Cancellation—Solvent Debtor—lIn- 
come, 7 :464 
Independent Contractor—Salary—Taxabil- 
ity, 1:61 


J 


Joint Venture—Oil Well Drilling Contract 
—Taxability, 6:400 


L 


Liquidation, 1:62 
Loss—cee also Capital Loss; Gain or Loss— 
Abandonment of Mortgaged Property— 
When Deductible, 3:192 
Demolition of Residence—Deductibility, 
9 3592 
Di ‘position of Property—Joint Returns— 
Separate Liability, 1:62 
Mortgagor’s, 1:62 
Ordinary v. Capital, 1:62 
Sustained by Unaffiliated Sales Agency— 
Deductibility, 1:62 
Year Deductible, 5 :336 


M 


Mortgaged Property—Owner’s Loss, 6 :400 
Mortgagor’s Capital Loss, 1:62 


N 


1932 Act—Corporate Affiliation 
4 :262 

1934 Act—Trust Income—Secs. 166 and 167, 
1:64 

1936 Act—Deficiency and Overassessment 
under Title I, 3:191 


Denied, 


O 


Officers’ Salaries—Reasonableness, 1 :62 

O:l Leases and Equipment—Sale—Alloca- 
tion of Income, 9 :592 

Oil Payment Contract—Income—Tax Stat- 
us, 10:655 

Oil Properties—Depletion—Payment, 1 :63 


i 


Partnership—Liquidation—Recognition of 
Loss, 1:63 
Public Utility — State-owned — Taxability, 
3:192 
Purchase Plan—Down Payment—Breach of 
Contract—When Income, 1:60 


R 
Real Estate Tax— 
Accrual, 1:63 
Husband’s Allowed Deduction on Prop- 
erty in Wife’s Name, 10:655 
Reorganization— 
Gain, 1:63 
v. Sale of Assets in Bankruptcy Proceed- 
ings—Basis—Capital Loss Limitation, 
10 :655 


ANNUAL INDEX 


s 
Sales— 
Lease—Percentage Depletion—Gain, 3:192 
Oil Leases and Equipment—Allocation of 
Proceeds, 4:263 
Ore—When Income on Accrual 
6 :400 
Stock Exchange Seat—Basis, 1:63 
Stock— 
Donor Not Taxable on Dividends, 3:191 
Redemption—Dividend, 1:63 


Basis, 


i 


Trust Income— 
Accumulated for Grantor’s Benefit, 5 :336 
Grantor’s Taxability, 1:64 
1934 Act—Secs. 166 and 167, 1:64 
Trustee’s Commissions—Year Deductible, 
1:64 
Trusts— 
First-in, First-out Rule Applied, 5 :336 
In Lieu of Alimony, 1:63 
Life Insurance—Grantor’s Income Tax- 
ability, 4:262 


U 


Undistributed Profits Tax 
Deficit at End of Taxable Year, 1:64 


W 


Worthless Debts—Partially—Year Deduct- 
ible, 3:192 
Worthless Stock— 
Basis, 1:64 
Deduction, 5 :335 
Year Deductible, 5 :336 


Bureau of Internal Revenue 
A 


Accrual of Property Taxes—North Caro- 
lina, 8:528 

Admission Tax—Computation, 11:720 

Airships or Airplanes— 
Foreign Corporations, 12:777 

Alternative Tax—Long-Term Capital Gains 
or Losses, 3:192 

Annuities, 2:127; 5:336 

Assessment of Tax—Period of Limitation, 
11:720 

Automobile Parts or Accessories—Manufac- 
turers’ Excise Tax, 3:192 


B 
Bad Debts, 9:592; 12:777 


Bank—Foreign—Whether Doing Business, 
10 :656 


Bond Interest— Ownership Certificates, 
23527 

Business Expenses—Deductibility, 7 :464; 
8:528 


C 


Capital Assets—Insurance Companies, 1:64 

Capital Gains or Losses— 
Long-Term—Alternative Tax, 3:192 
Net Income, 5 :336 

Cigarette Stamp Tax—Deductibility, 7 :464 

Citizen’s Absence from U. S.—Whether 
Bona Fide Nonresident, 8 :528 

Compensation—Personal Services — Gross 
Income, 8:528 

Contributions—Employees’ Benefit Associa- 
tion, 6:400 

Credits—Foreign Taxes—Union of South 
Africa, 1:64 


D 


Deductions— 
Business Expenses, 7 :464 
Charitable Gifts, 3:192 
District of Columbia Income Tax, 7 :464 
Losses by Individuals, 6:400 
Salaries, 5 :336 
Stamp Tax, 6:400 
Traveling Expenses, 6:400 
Worthless-Stock Loss, 3:192 
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Definitions—Gross Income, 6:400 
Depletion Allowance—Basis, 4 :263 
District of Columbia Income Tax—Deduct- 
ibility, 7 :464 
E 


Estate Tax—Optional Valuation Date, 2:127 
Estates—Net Income, 8:528 
Excise Taxes—see Manufacturers’ Excise 
Taxes 
Exemptions— 
College Alumni Association, 12:777 
Social Clubs, 1:64 


F 


Federal Gasoline Tax—Deductibility, 9 :592 

Foreign Bank—Whether Doing Business, 
10 :656 

Foreign Corporations—Airships or Air- 
planes, 12:777 

Foreign Taxes—Accrual, 2:127 


G 


Gasoline 
9 :592 
Gift Tax—Charitable Gifts—Deductibility, 

3:192 
Gross Income— 
Compensation for 
8:528 
Defined, 6:400 
Farmers, 10:656 


Tax — Federal — Deductibility, 


Personal Services, 
H 


Head of Family—Personal 
“‘Blood Cousins,’’ 6:400 


Exemption— 


I 


Income—see also Gross Income— 
Sources within U. S., 3:192 
Sources within U. S. Possessions, 5 :336 
Income Tax— 
District of Columbia—Deductibility, 7 :464 
State—Non-deductibility, 4:263 
Information at Source, 4 :263 
Information Respecting Compensation of 
Officers and Employees in Excess of 
$75,000, 10:656 
Insurance Companies—Capital Assets, 1:64 
Insurance Policies—Stamp Tax, 4:263 
Interest— 
State Obligations, 5 :336 
U. S. Obligations, 4 :263 


L 


Lien of Tax—Partnership, 4 :263 
Loss — Worthless Stock — Deductibility, 
32192 


M 


Manufacturers’ Excise Tax— 
Automobile Parts or Accessories, 3 :192 
Refunds, 7 :464 

Mexican Taxes—Deductibility, 10:656 

M‘chigan Intangible Personal Property Tax 
—Deductibility, 10 :656 


N 


Net Income—see also 
come— 
Computation, 6:400 
Estates, 8:528 

Netherlands Taxes—Credits, 7 :464 

New York Cigarette Stamp Tax—Deduct- 
ibility, 7 :464 

Nonresident Aliens, 7 :464; 10:656 

Nonresidents—Citizen’s Absence from U. S. 
—Whether Bona Fide Nonresident, 8 :528 

North Carolina — Accrual of Property 
Taxes, 8:528 


3ross Income; In- 


Oo 
Ownership Certificates—Bond 


2:127 


Interest, 


P 
Parking Meters—Deposits—Deductibility, 
53336 
Partnership—Lien of Tax, 4:263 
Personal Exemption—Head of 
6 :400 


Family, 


784 


Personal Property Taxes—Washington—Ac- 
crual, 7 :464 

Public Salary Tax Act of 1939—Status of 
Employees of Federal Land Banks, 2:127 


R 
Realty—Conveyance—Stamp Tax, 1:64 
Rhode Island Tobacco Tax—Deductibility, 
10 :656 

Rentals, 9 :592 

Reorganization and Tax-free Exchange, 
10 :656 

Returns—Verification, 10 :656 


Ss 
Salaries—Deductibility, 5 :336 
Sale or Exchange of Stock—Gain or Loss, 

10 :656 
Social Clubs—Exemptions, 1:64 
Stamp Tax— 
Cigarettes, 7 :464 
Conveyance of Realty, 1:64 
Deductibility, 6:400 
Deeds to State, 4:263 
Insurance Policies, 4:263 


= 
Teachers’ Association, 10:656 
Texas Cigarette Stamp Tax—Deductibility, 
7 :464 
Traveling Expenses—Deductibility, 6 :400 
Trusts—Employees’, 4:263 


U 
Undistributed Profits Surtax, 5 :336 
Union of South Africa Taxes—Credit Re- 
quirements, 1:64 


Vv 


Vinson Act—Deficiency in Profit—Whether 
Allowable Credit, 8:528 


Ww 
Washington (State) Personal 


Taxes—Accrual, 7 :464 
Worthless-Stock Loss—Deductibility, 3:192 


Property 


U.S. Supreme Court 


A 


Application of Bituminous Coal Act, 7 :463 
Apportionment Formula—Railroads’ Gross 
Earnings Tax, 3:189 


TAX ES—The Tax Magazine 


B 


Bank Deposits—Ad Valorem Tax—Constitu- 
tionality, 3:188 
Bituminous Coal Act—Application, 7 :463 


Business Expense — Conserving Estate, 
22122 


Cc 


Capital Stock Tax—Right to File Amended 
Return, 2:122 
Cemetery Lots—March 1, 1913, Value, 3:188 
City Sales Tax— 
Foreign Corporations—Salesmen’s Or- 
ders, 3:188 
Imported Oil Used by Foreign Bound 
Vessels—Exemption, 5 :332 
Sales of Coal Shipped into State, 3:188 
Closing Agreement—Validity—Burden of 
Proof, 4:259 


D 
Deductions— 
Loss—Note Given, 5 :332 
Loss—Stock Sale to Controlled Corpora- 
tion, 2:123 
Loss on Stock Sale to Corporation Organ- 
ized by Taxpayer, 1:58 
Depreciation— 
Title Transfer of Ownership or Loan Se- 
curity, 1:58 
Divorce—Income from Approved Trust— 
Taxability, 6:398 


E 
Estate Tax— 
Gross Estate, 3:188 


Property Passing under Powers of Ap- 
pointment, 3:188 


Estates—Conservation—Business 


Expense, 
23122 


F 
Franchise Taxes—Texas, 1:58 


G 


Gross Earnings 'Tax—Railroads—Appor- 
tionment Formula, 3:189 


I 


Income— 


Oil—Transferred to Seller of Properties 
—Taxability, 7 :463 


Short-Term Trust—Grantor’s Taxability, 
4:259 


ee 


December, 1940 


Income—continued 
To Lessor—Lessee’s Improvements, 5 :332 
Trust Approved in Divorce Decree—Tax- 
ability, 6:398 
Interest— 
From Tax-Free Securities — Taxability 
under Oklahoma Income Tax Law, 
§ 3332 
Recovery of Taxes, 3:189 
Interstate Commerce— 
Sales Tax, 3:188 
State Gasoline Tax, 3:189 


L 


Lessee’s Improvements— 
Forfeiture, 6:398 
Income to Lessor, 5 :332 
Loss— 
Stock Sale to Controlled Corporation— 
Deductibility, 2:123 
When Deductible—Note Given, 5 :332 


Oo 
Obsolescence, 2:122 
Oil Income Transferred to Seller of Prop- 
erties—Taxability, 7 :463 
Oklahoma—Interest from Tax-Free Securi- 
ties—Taxability, 5 :332 


R 


Railroads’ Gross Earnings Tax—Apportion- 
ment Formula, 3:189 

Recovery of Taxes—Interest, 3:189 

Reorganization—1928 Act, 2:122 


s 
Sales Tax— 
Foreign Corporations—Salesmen’s  Or- 
ders, 3:188 
Interstate Commerce, 3:188 
Sales of Coal Shipped into State, 3:188 
Statute of Limitations, 4:259 
Stock Sale— 
To Controlled Corporation—Loss—De- 
ductibility, 2:123 
To Whom Taxable, 1:58; 2:122 


= 


Texas Franchise Taxes, 1:58 
Transfer of Ownership or Loan Security— 
Title—Depreciation, 1:58 
Trusts— 
Separation—Taxability of 
Grantor, 3:189 
Short-Term—Income—Grantor’s Taxabil- 
ity, 4:259 


Income of 
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It is not only how much EASTER the Corporation 
Trust system makes a lawyer's work when a 
client is qualified in many different states—a 
bulletin on each specific tax to be paid, in each 
different state, and for each specific report or 
return to be tiled, coming at just the right day 
in each case to save all the monkey-business 
of calendars, maps and reminder gadgets. It is 
also how much better and more thorough! Each 
bulletin on something to be done is supplemented 
by and gives citations to the Corporation Tas 
Service unit for the state, in which vou see the 
whole background of the tax— general policy ot 
assessing, dates, rates, exemptions and statutory 
limitations—making it casy to see a possible 
over-taxation or improper taxation and showing 
how and where to protest. The Corporation 
Trust system helps the lawyer serve his chent 
better. Tt vou have a chent qualified in) one 
state or many states let us demonstrate how the 


system will work for vou. 


The Corporation Trust Company © C T Corporation System 


and associated companies 


























In Times Like These More and More 
Lawyers Turn To Shepard’s 


* Because Emphasis on Essentials and Re- 
liability Is Doubly Important. You want the 
things that really count at a price you can afford 
to pay. And that is when Shepard's shines. 


First, you have the complete history of every 
case. Then, its interpretation by the state and 
federal courts and where mentioned in other 
publications. 


In a few minutes you have run your case down 
to date and located other cases in point which 
no other method of research would disclose. 


And in a similar way you test your statute law 
for amendments, repeals, etce., and for judicial 
construction which is so essential. Then you 
run your citing, cases down to date. 


It’s quite simple and very economical both in 
time and expense. 


And you have the reassuring, feeling, that you 
have thoroughly tested your cases and statutes 
and that you are up to date. 


Shepard's Citations 
The Frank Shepard Company 
70-88 Lafayette Street 
New York 




















